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Carlyle says that we cannot look upon a great man without 
gaining something from him. From the study of a noble life 
we learn the things that are worthy and endure. The fame 
and achievements of James Kent are a part of the heritage of 
the legal profession. The contemplation of his simple character 
and distinguished career should strengthen our faith in the dig- 
nity and worth of a profession which has played so great a part 
in the history of civilization. 

Industrial society is being reorganized under the leadership of 
bold, able and commercially unscrupulous men. At the present 
time this type looms large in the public eye. With these chang- 
ing conditions there has come a feeling of uncertainty and unrest 
as to the future. I fear that our old men see visions of a noble 
profession degraded into a mere money-earning trade, and our 
young men dream dreams of wealth and fame as the silent part- 
ners of the so-called captains of industry — of success won by 
shrewdness without broad learning, by acuteness without culture. 

The artisan lawyer who measures success by clients alone is 
of to-day. He may gain wealth and influence in his immediate 
circle, but his name is written on the sandy margin of the rest- 
less sea, soon to be obliterated by the flooding waves. But the 
great jurist inscribes his name on the tablets of eternity. ‘* The 
ceaseless flow of the ages does not wear off their indestructible 
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front; the hour-glass of Time refuses to measure the period of 
their duration.”’ 

It is doubtful whether even Dante, Shakespeare, Milton and 
Goethe have been more potent influences in the world’s history, 
than Papinian, D’Aguesseau, Blackstone, Mansfield, Marshall, 
Kent, and others of illustrious memory, who from the bench, the 
professor’s chair, and the library, have expounded the laws and 
blazed the trails along which society has moved. By their re- 
corded opinions the nations are governed. Their ideas of per- 
sonal and commercial morality are the standards by which men’s 
acts are weighed. Legislative acts are almost insignificant when 
compared with the vast body of laws which has been created by 
the judges under the fiction of declaring what already existed. 
Legislators and courts have been profoundly affected by the 
writers of commentaries and institutional works. It is almost 
impossible to overestimate the subtile, penetrating influence 
which has been exerted upon society by codes, institutional 
works, and judicial decisions. 

‘* Great captains with their guns and drums 
Disturb our judgment for the hour, 
But at last quict comes,”’ 
and we realize that the course of civilization is directed by the 
quiet men who make its laws and write its songs. As the years 
glide into the past all other fame is found to be but transient. 

The name of Justinian connotes a code of laws. In life he 
was surrounded by all the pomp and ceremony that a vain and 
powerful monarch could command, and saluted with titles of 
surprising number and magnificence. In the introduction to the 
Institutes the Emperor calls himself pious, happy, glorious, 
victorious and triumphant, ever august and the conqueror of 
many now forgotten people. 

After his death, fronting the Church of St. Sophia, on a col- 
umn of brass, stood his statue, moldedin bronze. There, in the 
habit of Achilles, says an eloquent historian, ‘* he seemed to be 
leading his legions against his foes, and there on the spot where 
the vast silver column of Theodosius had been reared, he stood 
for years to remind the generations of his power and glory. 
But strange commentary on the vanity of human glory, his 
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titles are laughed at, his military fame despised, the grandeur 
and magnificence are forgotten, bronze and brass have crumbled 
into dust. But one monument remains, more enduring than 
bronze or brass or marble —a small book — The Institutes of 
Justinian.” 

Centuries after the Emperor of the East was laid in his tomb 
there arose in the West the greatest force ever embodied in one 
man. Napoleon swept over Europe like a very whirlwind, and 
in the path of the storm erected new dynasties and builded new 
kingdoms. He enlarged the limits of human conception and hu- 
man possibility. He so filled the world that it was said that he 
reconstructed history and expanded imagination. ‘* He has thrown 
a doubt,’’ said Lord Dudley, ‘* on all past glory; he has made 
all future renown impossible.’’ He was the child of the age, and 
he rode upon the storm. It passed and the work of reconstruc- 
tion began and continued until there remain only the scars and 
wounds he inflicted upon the body of Europe. He left France 
less than he found her. But amid the swirl of events he found 
time to gather around him a body of jurists and shape a code of 
laws for her guidance. His dynasties have disappeared. Lord 
Rosebery, the last and greatest of the students of his marvelous 
career, says that: ‘* The positive and permanent part of his 
work is, of course, the code. * * * The only trace of his 
reign now visible in Europe is the Bernadotte dynasty in Sweden, 
which was not the direct work of conquest, or, indeed, the 
direct work of Napoleon. All that of this kind he planned and 
fashioned passed away with him. But the code remains, and 
profoundly affects the character of the nation, as well as the 
other races to which it has been extended.’’ 

Let us turn from these resounding names and consider the 
quiet and scholarly life and character of one whose influence 
upon the development of American law has probably been as 
great as that of any other man. The long list of Yale’s famous 
sons contains no name more worthy of honor than that of James 
Kent. 

His childhood was spent amidst the confusing scenes of the 
Revolution. When independence was declared he was thirteen 
years old. A year later he entered Yale College, where he spent 
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four years of such study as the circumstances permitted. The 
venerable president and his limited faculty did the best they 
could in the intervals between the flittings rendered necessary 
by the incursions of the British. With a limited curriculum 
and a peripatetic faculty, it is not surprising that young Kent 
was not able to acquire a great store of learning. We learn, 
however, that he was ‘* amazingly regular, decorous and in- 
dustrious,’’ and that he left the institution ‘‘ clothed with 
college honors and a very promising reputation.’’ One of his 
classmates, writing many years after their graduation, expressed 
surprise at the eminence attained by so many of the young men 
who graduated from Yale during that period, notwithstanding 
the extreme meagerness of the course and the inauspicious cir- 
cumstances under which they pursued their studies. He says that 
‘‘although Kent was a distinguished scholar in his class, he 
acquired nothing of any actual value in college.’’ 

The fact is that the colleges of that period were not equal 
to the fitting schools of the present time. I know of no more . 
impressive illustration of this than is found in a letter in which 
John C. Calhoun, who entered the junior class at Yale in 1802, 
describes his first recitation in mathematics. ‘*I went on to 
Yale,’’ said he, ‘* fresh from the backwoods. My opportunities 
for learning had been very limited. I had a high opinion of 
the New England system of education. My first recitation was 
in mathematics, and we had been told to fetch our slates into 
the classroom. On taking our seats, the professor proceeded to 
propound certain arithmetical questions. I found no difficulty 
in making out the first, and on looking about me was surprised 
to find the others busy with their slates. The professor, noticing 
my movement, asked me if I had got the answer, and I handed 
him my slate. The answer proved to be correct.”’ 

Blackstone’s Commentaries were published in 1765, and one 
of the many copies which found such a ready sale in the colonies 
fell into the hands of young Kent. It is interesting to note that 
the youth who was to win almost equal fame by a work of a 
similar character should so early receive his inspiration for the 
study of the law from the book of his great predecessor. 

It is difficult to appreciate the appalling seriousness with which 
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the youth of the revolutionary period contemplated themselves 
and their relations to the universe. Imagine a graduate of last 
year’s class, in the intimacy of a private letter to a classmate, 
writing: ‘* The time, sir, has arrived when we must think seri- 
ously of coming forth upon the stage of human life.”’ 

At the mature age of nineteen Kent informed the same corre- 
spondent, who had become weary of life, and proposed to escape 
from its burdens by retiring to some solitary place: It is as yet 
too early to abandon the busy world; but, sir, writes the future 
jurist, ‘‘ had we not better first step forward into the scenes of 
public life, discharge our duty to our friends and to our country, 
like true patriots and benevolent Christians, assist in forming 
the heart by precept and in subduing it by example; in guarding 
our political constitution as the most sacred rampart of national 
independence and freedom; in asserting the rights of individuals 
by laws, and an equitable administration of justice; in being 
noble in our motives and diffusive in our exertions, and aim at 
the luster, the merit and the utility of fixed stars in the firma- 
ment of the commonwealth? Then, my friend, in the after- 
noon of life, when the hand of time and the load of meritorious 
burden shall weigh ws down and apprise us of the season to re- 
tire, an approving conscience and an applauding country will 
render a retreat honorable, and make us happy neighbors and 
companions in your rural hermitage.’’ 

Immediately after leaving college Kent began the study of law 
in the office of Egbert Benson. The modern methods of instruc- 
tion by which young men are carried gracefully over the difficult 
places were then unknown. In England the student began his 
labors by reading such attractive works as Coke on Littleton in 
huge folios ‘* thatched over with those manifold annotations 
which cause the best-trained lawyers to gasp and stare.’’ To 
the Muses the prospective lawyer had to say, ‘* Get thee behind 
me.’’ Over every office might have been inscribed, ‘* Abandon 
all liberal studies ye who enter here.’’ A few great lawyers such 
as Mansfield and Stowell had made of literature a handmaiden 
to serve at the altar of the law, but it was only the giants that 
dared face the world in such company. The lawyer with literary 
likings had the burden of proving his right to professional ex- 
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istence. This deep-rooted prejudice against the mingling of 
liberal with professional studies later found expression in Lord 
Bowen’s biting statement that a jurist is a man who knows some- 
thing of the law of every nation but his own. But this ill- 
favored and jealous mistress found many devoted lovers who 
were willing for her sake to give up the world and all its beauty 
and loveliness. The true disciples of the common law felt for 
its subtile doctrines and wondrous technicalities the awe and 
veneration of the acolyte for the inspired genealogical chapters 
of the Old Testament. It was something of this feeling that so 
stirred the generous soul of Uriah Heep as he pored over the 
glowing pages of Tidd’s Practice. 

But for men of a different type the love of the law was an 
acquired taste. As Edmund Burke, with his usual force, said 
of the study of jurisprudence: ‘* It presented to liberal and well- 
educated minds, even in the best authors, hardly anything but 
barbarous terms ill-explained, a coarse but not plain expression 


of ill-digested method and conceptions of reasoning, the very . 


refuse of the schools. Young men were sent away with an in- 
curable and, if we regard the manner of handling rather than 
the substance, a very well-founded disgust.’’ 

Conditions in America had made it necessary to investigate 
first principles, and the great part which the lawyers had taken 
in the controversy with Great Britain broadened their ideas and 
liberalized their methods. I think we may safely say that the 
prejudice against liberal studies which prevailed at the English 
bar never existed in this country. But the same methods of in- 
struction prevailed, and the student was required to read the old 
English books. In a memoir of his life, prepared shortly after 
his elevation to the bench, Kent gives an account of his early 
studies, which I cannot forbear quoting, as it gives a vivid 
picture of the methods of study pursued by one who was destined 
to win such a high place in the judicial history of his country. 
At the beginning of his course he read Grotius and Puffendorf 
and made copious extracts therefrom. <‘* My fellow students,”’ 
he wrote, ‘‘ who were gay and gallant, thought me very odd and 
dull in my tastes. But out of five of them, four died in middle 
life, drunkards. I was free from all dissipation. I never 
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danced, played cards, sported with a gun, or drank anything but 
water. In 1782 I read Smollett’s History of England and procured 
at the farmhouse where I boarded, Rapin’s History in a huge 
folio, and read it through. I found during the course of last 
summer among my papers a manuscript abridgment of Rapin’s 
Dissertation on the Laws and Customs of the Anglo-Saxons. I 
abridged Hale’s History of the Common Law, and the old books 
of practice, and read parts of Blackstone again and again. The 
same year I procured Hume’s History, and his profound reflec- 
tions and admirable eloquence struck most deeply on my youth- 
ful mind. I extracted the most admired parts, and made several 
volumes of manuscript.”’ 

After three years of this life, he was admitted to the bar. 
Being twenty-one years old and without money or prospects, he 
naturally folléwed the traditions of the profession and rounded 
out his embarrassments by marrying the daughter of the lady 
with whom he boarded. 

In April, 1785, he began to practice at Poughkeepsie, in part- 
nership with Gilbert Livingston, where he remained until his 
removal to New York in 1793. In these seven years Kent laid 
the foundations of the great learning which finally became his 
possession. His life was simple and supremely happy. 

The reading of a passage of Horace by Edward Livingston, 
with the assumption that the young Yale graduate would as a 
matter of course appreciate its beauties, touched with him shame. 
He had already forgotten most of his Latin and no longer knew 
the Greek alphabet, but he purchased a dictionary and grammar, 
and set to work to learn the classics. In the quiet of his cot- 
tage, he devoted an hour each day to Latin, and an hour to 
Greek, until he acquired a good knowledge of these languages. 
He thus read Horace, Virgil, Livy and the Iliad, and became a 
good classical scholar. French was also commenced, and he read 
far and wide in the literature of that language. These were the 
amusements of the morning hours. The day was given to the 
law, and the evenings to the study of the English classics, in 
the company of his young wife. Thus in perfect contentment 
and domestic happiness passed a long period of accumulation, 
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growth and intellectual development, until it was broken by his 
election as a member of the general assembly of the State. 

It was the period of the confederation, and political affairs 
were in great confusion. In the summer of 1788 the State 
convention met at Poughkeepsie for the consideration and rati- 
fication of the new constitution. For six weeks the young 
lawyer listened to the debates which raged under the leadership 
of Clinton and Hamilton. Kent could never have been anything 
but a Federalist, but his inborn political inclinations were 
doubtless confirmed and strengthened by these experiences. 
Hamilton, but seven years his senior, then at the zenith of his 
powers, and famous for revolutionary services, inspired the 
young lawyer with an admiration which was deepened and 
intensified by the passing years. 

With Kent’s brief legislative career we have but little to do; 
it was but a diversion. He was brought into close personal re- 
lations with the political leaders of the time and was an active 
opponent of Aaror Burr. He looked with suspicion upon this - 
brilliant politician. It is curious to note that Hamilton, as sec- 
retary of the treasury, had by this time acquired such influence 
in the nation that even personal friends such as Kent consid- 
ered his family relations to Schuyler as a serious argument 
against the latter’s election to the United States Senate. 

Congress passed a national banking act in 1791, and imme- 
diately thereafter a bill incorporating the State bank was intro- 
duced in the assembly. Kent, an earnest and sincere follower 
of Hamilton, supported the bill for the curious reason that it 
was as requisite to have a State bank to control the influence of 
the National bank as to have a State government to control the 
influence of the general government. 

Re-elected to the assembly, he was an active partisan of Jay 
in the contest which resulted in the election of Clinton. He 
was disgusted with the result, and the appointment of Burr as 
judge of the Supreme Court by Clinton, presumably as a reward 
for political services, filled him with righteous indignation. 

While in Albany attending the assembly Kent was nominated 
for Congress, but his opposition to Burr had offended influen- 
tial parties, and through their influence he was defeated. 
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It is very doubtful whether he would have been eminently 
successful as a legislator, as his strong partisan feeling, impetu- 
ous temper, and scorn of the devious methods which sometimes 
seem essential to the highest political preferment, weuld have 
prevented him from winning the highest honors. 

But he made no pretense of being satisfied with the result of 
the election. He was disgusted with things in general, and with 
his fellow citizens of Poughkeepsie in particular. He deter- 
mined to shake the dust of the country from his feet, and seek 
wealth and position in the metropolis. In March, 1793, he wrote 
to his brother: ‘*I have already sold my chaise and cow, and 
am settling up my business. This town has discovered so little 
confidence in me on a recent occasion that I shall leave the people 
with much less regret than might otherwise have arisen.”’ 

In the retrospect of his professional life, written for his chil- 
dren in 1847, he thus describes the legal world of New York 
into which he entered : — 

‘* The progress of jurisprudence was nothing in this State prior 
to the year 1793. There were no decisions of any of the courts 
published. There were none that contained any investigation. 
In the city of New York, Hamilton, Harrison, Burr, Cozine, 
and perhaps John Lawrence and old Samuel Jones (then deemed 
and known as the oracle of the law) began to introduce the 
knowledge and cultivation of the law, which was confined of 
course to Coke, Littleton and the reporters down to Burrow. 
Hamilton brought a writ of right in a Waddell cause in this city 
which made quite a sensation and created much puzzle in the 
courts. The judges of the Supreme Court (Morris, Yates and 
Hobart) were very illiterate as lawyers, and the addition of John 
Lansing in 1790 was supposed to be a great improvement to the 
bench, merely because he appeared to have studied more the 
King’s Bench Practice, and was more diligent, exact and formal 
in attending to cases and enforcing rules of practice. The 
country Circuit Courts were chiefly occupied in plain ejectment 
suits and in trying criminals in the courts of Oyer and Terminer. 
In short, our jurisprudence was a blank when Hamilton and 
Harrison first began by their forensic discussions to introduce prin- 
ciples and to pour light and learning upon the science of law.”’ 
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The first year of his life in New York was a sad disappoint- 
ment, and the fortunes of the young lawyer reached that lowly 
condition which touches a chord of sympathy in the breasts of 
many of his successors who have trodden the uncertain path 
which leads through the dark shades of impending failure. 
Business came but slowly; expenses of living were high, and 
his heart was wrung by the death of his only child. But the 
sun soon shone through the enveloping mists. Columbia College 
elected him to the professorship of law, which had recently been 
established. It was a highly honorable position, and he entered 
upon the arduous labor of preparing for his professorship with 
zeal and earnestness. In addition to the English reports, as a 
preliminary clearing of the ground, he read, in the original, 
Bynkershoeck, Quintillian, and Cicero’s rhetorical works. In 
the fall of 1794 he read his first course ‘‘ to about forty gentle- 
men of the first rank in the city.’’ He says the lectures ‘* were 
well received, but I have long since found them to have been 
light and trashy productions. I wanted judicial labors to teach. 
me precision.’” But those who heard the lectures entertained a 
higher opinion of them than did the writer. Judge Duer tells us 
that they were written with great vigor of thought and compass 
of style, and expressed views which were judicious, discriminat- 
ing and comprehensive. 

The introductory lecture was printed by the college for private 
distribution, and the following year Kent published in pamphlet 
form his ‘‘ Dissertations, Being the Preliminary Part of a Course 
of Law Lectures.’’ It contained three lectures, entitled, re- 
spectively, ‘‘ Theory, History and Duties of Civil Government,”’ 
‘*Of the History of the American Union,’’ and «* Of the Law 
of Nations.’’ As subsequently revised they formed the first 
three parts of his Commentaries. 

This volume, which was published at the author’s expense, 
never returned the investment, but it had the distinguished honor 
to be the first American law book to be cited by a European 
author. The twenty-sixlectures delivered during 1794-5 seemed 
to have attracted some attention; and certain optimistic state- 
ments they contained were made the text for a series of letters 
written by Vice-President John Adams to his son, Charles. 
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Released from the burden of work involved in the preparation 
and delivery of these lectures, he turned again to his Latin, 
Greek and French authors. A lucky land speculation removed 
the financial pressure. Business gradually increased. It was a 
time like that condemned by the Puritan Milton — a period of 
«litigious terms, fat contentions, and flowing fees.’’ Prosperity 
again spread her wings over him, and in a spirit of thankfulness 
we find him writing to his brother: ‘* To look back about sixteen 
months when you brought our good old father down here, and when 
you and I were in the depths of despondency and very poor, and 
to contrast that state with my present independent and flattering 
condition, excites emotions of wonder and amazement.”’ 

The lectures were repeated the following winter, but for some 
reason met with very little encouragement, and after one more 
trial they were abandoned. The first course had been attended 
by ‘‘ seven students and thirty-six gentlemen.’’ The second 
course was given to two students, and no reference is made to 
gentlemen. The third found no students present, and the lec- 
turer ‘‘ dismissed the business.’”’ In 1797-8 he again read the 
lectures to six or eight students, and in the latter year resigned 
his professorship. The day after his resignation was accepted 
the college showed its appreciation of his services by honoring 
him with the degree of doctor of laws. 

Other public honors soon came to take the place of the un- 
successful professorship. An appointment as master in chan- 
cery relieved from what to him was the drudgery of practice. 
A year later he was again elected a member of the assembly, and 
soon thereafter Governor Jay appointed him to the minor judi- 
cial position of recorder of the city of New York. He held both 
positions until February, 1798, when, at the age of thirty-five, 
he was appointed a judge of the Supreme Court. 

Upon his appointment to the bench Judge Kent again settled 
in Poughkeepsie, where he could enjoy the rural life to which 
he had looked forward during the years spent in the city. He im- 
mediately resumed his classical studies, andin the summer of that 
year we learn that he ‘‘ performed the western and southern cir- 
cuit, read Horace, Virgil, Vertot’s Malta, DePan on the Greeks, 
Brown, Vesey, Ambler, Struther, Volume II. of Black’s Reports, 
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Fonblancque’s Equity, and a great variety of miscellaneous 
matter.”’ 

Judge Duer gives a very unflattering picture of the judiciary 
of New York at the time when Kent became a member of 
the Supreme Court. The members of the court were men 
of considerable native ability, but they had done nothing 
to reflect credit upon the jurisprudence of the State. The 
work of the court was greatly behind and there was no 
uniformity of decisions. There seems to have been a complete 
lack of system, or united effort on the part of the judges. 
Each went his own way, with the necessary result of vacillation, 
confusion and uncertainty in the law. The decisions were 
the result of the individual conceptions of the judge, and 
were not based on much reflection or great investigation. 

The opinions were delivered orally in open court, and were 
seldom, even in the most important cases, reduced to writing. 
The reasons for the decision were seldom entered in the record, 
and as a result there were no published reports. r 

But few years had passed since Lord Mansfield had laid 
deep and broad the foundations of the commercial law of 
England, and Lord Stowell was still shaping the rules of 
maritime international law to the needs of the mistress of the 
seas. Marshall was about to enter upon the great work of 
creating the constitutional law of the Federal government. The 
field of municipal law lay untouched, ready for the hand of the’ 
husbandman. 

The preparation and delivery of written decisions had become 
so much the custom under the English practice as to be of 
the essence of the system. In the report of the committee 
to inspect the Lords’ Journal with respect to their proceedings 
upon the trial of Hastings, Burke had said that ‘+ English 
jurisprudence has not any other sure foundation, nor con- 
sequently the lives and property of the subject any sure hold, 
but in the maxims, rules, principles and judicial traditionary 
line of decisions contained in the notes taken and from time 
to time published (mostly under the sanction of the judge), 
called reports.’’ That: ‘*To give judgment privately is to 
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put an end to the reports, and to put an end to the reports is to 
put an end to the law of England.” 

When the value of reported decisions was thus recognized at 
Westminster, it seems remarkable that they were so completely 
disregarded in the early history of this country, where the 
principles of the English law were being daily applied. The 
first American report was Hopkinson’s Decisions in Admiralty, 
which was published in the early part of the year 1789. It, 
was rather insignificant in form and quantity, and the honor of 
publishing the first regular volume belongs to Connecticut. In 
1784 a statute of that State required the judges of the Supreme 
Court and superior courts to file written opinions in order that 
they might be properly reported and ‘‘ thereby the foundation 
laid for a more perfect and permanent system of common law in 
this State.’” The honor of preparing this volume belongs to 
Ephraim Kirby, a young man who had left Yale to serve in the 
army, and who has been called the Pandora who opened the 
fatal box. In 1789 there had been published in the United 
States but eight volumes of reports of judicial decisions. A few 
of the lawyers studied the English reports, but the prejudice 
which existed against everything that was English extended even 
to the law which was the heritage of the English race. As late 
as 1808 the Kentucky legislature forbade the citing in the courts 
of that State of an English case decided after 1776. It was 
not politic to cite an English case to the republican judges of 
the period. France was much more in favor, and it was with a 
sugar coating of French civil law that Kent often administered 
good English doctrine to his unwilling associates. 

The reports as now published show but a few decisions written 
prior to the date of Kent’s appointment as a member of the 
Supreme Court of New York. At the second term after his ap- 
pointment he appeared at consultation with a written opinion in 
each case which had been reserved for decision. His astonished 
associates, even when they desired to dissent from his conclusions, 
were not in a position to controvert them. It soon became ap- 
parent that if this unnaturally laborious and persistent junior 
intended to continue this practice the other judges must do the 
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same or turn the court over to his control. ‘* From this time 
on,’’ says Duer, ‘* there was a constant honorable emulation 
in the discharge of their weighty duties. In a few years the 
Supreme Court of the State reached the position of influence, 
dignity and authority which it has ever since maintained.” 

In 1804, after a service of six years, Kent was appointed chief 
justice of the court. In addition to the duties he had performed 
_ as an associate justice, he was now required to serve as a mem- 
ber-of the council of revision. 

For sixteen years he remained a member of the Supreme Court. 
During this time he performed the ordinary duties of an appel- 
late judge, and, like Samuel of old, ‘‘ went from year to year 
in circuit to Bethel and Gilgal and.Mizpah; and judged Israel in 
all these places.”’ 

During the war with England, with which it is needless to say, 
Kent was not in sympathy, he tame in conflict with the Fed- 
eral authorities. General Brown had arrested certain citizens of 
New York for the violation of military orders. A writ of habeas 
corpus was granted by Judge Kent. The military commander 
refused to permit the'persons to be taken before the court, and 
the judge directed the sheriff to call out the posse comitatus of 
the county, and, if necessary, of the adjoining counties for the 
purpose of enforcing the order. The Federal government, not 
then so powerful as it is to-day, under the circumstances could 
not afford to antagonize the State, and the general gave way. 
The prisoners were brought before the court, and after a full 
hearing were ordered remanded to the custody of the military 
authorities. Kent’s position that the civil authority of the State 
was supreme where martial law had not been declared, and there 
was no insurrection, was impregnable. 

Let us pause for a moment to pay tribute to the services of 
William Johnson, who in 1805 became the reporter of the Su- 
preme Court. Judge Baldwin has truly said that ‘«* The Ameri- 
can reporter has made the American judge. He holds every 
court of last resort up to its duty. He in effect prohibits the 
preparation of slovenly and ill-considered opinions. They may 
be poor, but they will seldom fail to be the best which the judge 
who writes them has to give.” 
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A close personal friendship existed between the judge and the 
reporter with whom his name is now so closely associated. 
After Kent became chancellor he realized that his fame was to 
rest upon his reported decisions, and he took the greatest care to 
see that nothing was reported that did not represent his best 
work. In writing to Johnson he says: ‘I am only afraid of 
reporting too much, and I shall stand in need of your judgment 
on that point, seeing that I am alone in my court and have no 
other aid; I shall place more reliance upon your judgment than 
my own.’’ A few years later, when Johnson retired, the chan- 
cellor addressed a letter to him, in which he says: ‘* My respect, 
esteem, admiration and attachment to you as a pure and accom- 
plished character is as deep-rooted as the principle of life.’ 
Judge Story, with his usual felicity of expression, wrote that: 
‘No lawyer can ever express a better wish for his country’s 
jurisprudence than that it may possess such a chancellor and 
such a reporter.”’ 

During this period of his life Kent pursued his studies with 
the earnestness and system of an ambitious student seeking col- 
lege honors. In 1789 he wrote to his brother: ** It is only by 


becoming thoroughly master of the Greek and Roman learning, 


‘Of all the ancient sages thought, 
The ancient bards sublimely taught,’ 


and also a profound acquaintance with the English classics and 
the sages of the law, that a man can attain to distinction and 
dignity and impart to the mind all its energies and all its 
grandeur.”’ 

While busy with his judicial labors he wrote: ‘*I have en- 
tered with indefatigable ardor on my course of studies and am 
making great strides.’’ In 1807 he wrote to his wife: «* My 
library has at present prodigious charms and incomprehensible 
interest. I pore over it all the day long.’’ The list of 
books read by him during this period reads like a library 
catalogue. 

This simple life of lofty thinking and quiet living reminds us 
of the mugistracy of France during its golden age, as described 
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by Butler in his Memoir of D’Aguesseau. ‘* It is everywhere 
said that the knowledge which the members of it possessed of 
the law was at once extensive and profound, and that they were 
equally conversant in its theory and practice; that they re- 
spected their profession, and were aware of the importance of 
a proper discharge of their duties; and that while their undeyi- 
ating attention and gravity convinced the lowest class of subjects 
that justice would be fully and impartially administered to them, 
they equally intimated to persons in the highest classes of society 
that in the scales of justice, rank was of no account. At six 
o’clock in the morning, both winter and summer, the magis- 
trates took their seats in court. At ten o’clock the beadle 
entered the court and announced.the hour; then they went to 
dine. After dinner they returned to their seats; at six o’clock 
the business of the courts closed. The rest of the day was 
devoted to their families. Literary pursuits were their only 
relaxation.”’ 

After sixteen years of judicial service Kent was transferred to 
the office of chancellor of the State of New York. He accepted’ 
the office with much reluctance, because the position seemed at 
the time to lack influence, and also because he was weary of 
public life. It was a period of depression. His faith in pop 
ular government was never strong, and his belief in the future 
of the country rested rather in hope than on conviction of the 
wisdom of the populace. It was about this time that he wrote 
to Daniel Webster that ‘all theories of government that sup- 
pose the mass of the people virtuous and able to act virtuously 
are plainly Utopian, and will remain so until the Saturnian 
Age.”’ 

The war with England seemed to him a great crime, resulting 
from the wave of Jacobinism which swept over the country after 
the succession of Jefferson. This spirit was antagonistic to all 
that he held most precious in government. It interfered with 
the systematic and orderly process by which he was constructing 
a system of jurisprudence, based upon general principles deduced 
from the learning and experience of the past. 

The character of the office and the circumstances under which 
his appointment as chancellor was made are so well told in a 
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letter written by Kent in 1828 that I cannot do better than 
transcribe it here. He says: ‘* The office I took with consid- 
erable reluctance. It had no charms. The person who left it 
was stupid, and it is a curious fact that for the nine years I was 
in that office there was not a single decision, opinion or dictum, 
of either of my two predecessors (Livingston and Lansing), 
from 1777 to 1814, cited to me or even suggested. I took the 
court as if it had been a new institution and never before known 
in the United States. I had nothing to guide me and was left at 
liberty to assume all such English chancery powers and jurisdic- 
tion as I thought applicable under our constitution. This gave 
me a grand scope, and I was checked only by the revision of the 
Senate or Court of Errors. I opened the gates of the court im- 
mediately and admitted almost gratuitously the first year eighty- 
five counsellors, though I found there had not been thirteen 
admitted for thirteen years before. The result appears in the 
seven volumes of Johnson’s Chancery Reports. My course of 
study in equity jurisprudence was very much confined to the 
topics elicited by the cases. I had previously, of course, the 
modern equity reports down to that time, and of course I read 
all the new ones as fast as I could procure them. I remember 
reading Peere Williams as early as 1792, and made a digest of the 
leading doctrines. The business of the court of chancery 
oppressed me very much, but I took my daily exercise and my 
delightful rides among the Catskill and the Vermont mountains 
with my wife and kept up myhealth and spirits. I always took 
up the cases in their order and never left one until I had finished 
it. This was only doing one thing at a time.’’ He then gives 
an account of his methods of work. ‘* My practice was, first, 
to make myself perfectly and accurately (mathematically accur- 
ately) master of the facts. It was done by abridging the bill, 
and then the answers, and then the depositions, and by the time 
I had done this slow and tedious process I was master of the 
cause and ready to decide it. I saw where justice lay and the 
moral sense decided the court half of the time; and I then sat 
down to search the authorities until I had examined my books. 
I might once in a while be embarrassed by a technical rule, but I 
VOL. XXXVII. 22 
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most always found principles suited to my view of the case; my 
object was so to discuss a point as never to be teased with it 
again and to anticipate an angry and vexatious appeal to a 
popular assembly by disappointed counsel.”’ 

It is not easy to discover the reason for this unpopularity of 
the court of chancery. Prior to the Revolutionary War chan- 
cery jurisdiction to a certain extent had been administered in all 
of the thirteen colonies, but the simplicity of the life, and the 
opposition, first of the people and then of the crown, prevented 
its adoption in its entirety. It is possible that the unpopularity 
of the court was due to the fact that its authority was derivable 
directly from the crown and that the judge was supposed to ad- 
minister the gracious will of the sovereign freed from the restric- 
tions of the common law. The fact that the jurisdiction was so 
directly traceable to the royal authority may also explain the op- 
position of the crown to the erection of chancery courts under 
the authority of the colonial legislatures. Numerous acts by 


which the general court of Massachusetts attempted to create - 


courts of chancery were disapproved by the privy council. 

In New York the people seem to have been particularly jealous 
of this jurisdiction. As earlyas 1701 the lords of trade directed 
the Governor to create a high court of chancery. The court thus 
created seems to have had but an intermittent existence. Eleven 
years after it was erected Governor Hunter wrote: ‘* The coun- 
try here groaned for a court of chancery, which had been discon- 
tinued for some time before my arrival in these parts. I gave 
public notification of that court being opened, and the house of 
representatives, in their angry mood, resolved that the erection of 
such a court, without their consent, was against the law.”’ 

In 1735 the same body resolved that a court of chancery under 
the Governor, without the consent of the general assembly, ‘‘ is 


contrary to law, unwarrantable, and of dangerous consequence * 


to the liberties and property of the people.”’ 

The court authorized in 1701 had a legal existence until 1778, 
when it was succeeded by the court provided for by the consti- 
tution of the new State. During all these sixty-eight years, in 
spite of its unpopularity and the attempts of the general assembly 
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to destroy it, the court assumed, and in some degree exercised, 
the powers of the English court of chancery. . 

After Kent became chancellor the standing of the court soon 
changed. Where Macgregor sat was soon recognized as the head 
of the table. Lord Eldon had for almost fifteen years held the 
great seals of England. By the time of Lord Hardwicke the 
practice of the court of chancery had become well established, 
and under his successors it had gradually hardened until the sys- 
tem was as complicated as that of the common law. To this it 
had grown from the days of Woolsey, when, as Selden tells us, 
the length of the chancellor’s foot was the rule of decision. 
Kent was at liberty to select from the English system those rules 
and principles which met with his approval, and which seemed 
best adapted to conditions of life in the new world. The liberal 
mind and delicately adjusted moral sense of Kent were pecu- 
liarly adapted to the administration of a system such as that of 
the early court of chancery, where the appeal was for the justice 
denied by the rigid system of the common law, and the prayer 
of the petition ended with the words: ‘+ And this for the love 
of God and in the way of charity.’’ 

But the new chancellor had no intention of disregarding prec- 
edents. His mind was conservative, and following Bacon’s 
advice, he mixed well the freedom of his own opinion 
with reverence for the opinions of his fellows. In Man- 
ning v. Manning,! he early took occasion to state his un- 
derstanding of the rules by which a court of chancery 
should be guided, ‘*I consider myself bound by those prin- 
ciples which were known and established as law in the 
courts of equity in England at the time of the institution of 
this court; and I shall certainly not presume to strike into any 
new path with visionary schemes of innovation and improve- 
ment; via antiqua est via tuta. It would no doubt, be at times 
very convenient and perhaps a cover for ignorance and indolence 
or prejudice to disregard all English decisions as of no authority 
and to set up as a standard my own notions of right and wrong, 
but I can do no such thing. Iam called to a severer and more 
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humble duty of laborious examination and study. It was Lord 
Bacon who laid it down as the duty of a judge to draw his learn. 
ing from his books and not from his own head. This court 
ought to be as much bound as a court of law by a course of de- 
cisions applicable to the case and establishing a rule. * * * 
The system of equity jurisprudence contains most enlarged and 
liberal views of justice, with an admixture of positive and tech- 
nical rules founded in public policy, and indispensable in every 
municipal code. It is the duty of this court to apply the prin- 
ciples of this system to individual cases as they may arise; and 
by this means to endeavor to transplant and incorporate all that 
is applicable in that system into the body of our own judicial 
annals by a series of decisions athome. * * * And it may 
be laid down as a certain truth that the English system of equity 
jurisprudence forms an important and very essential branch of 
that ‘ common law’ which was recognized in the constitution of 
this State. If it were not so this court would be a dangerous 
tribunal with undefined discretion and without either science or: 
authority to guide it.”’ 

I have already spoken of the relations between Kent and Ham- 
ilton — relations out of which grew a close and intimate personal 
friendship which closed only on that fatal morning when, from 
the bloody dueling ground of Weehawken, the boldest spirit in 
America took its flight. Kent was faithful to Federalist prin- 
ciples to the end, and in the constitutional convention of 1821, 
of which body he was a member, he joined with the few sur- 
vivors of the old guard in what he considered a ‘ final effort to 
stem the tide of democratic innovation which, rising more and 
more, seemed to threaten to overwhelm the entire system of 
jurisprudence in all its departments and sweep away those in- 
stitutions which, derived from ancient Anglo-Saxon sources, were 
closeiy interwoven into the fabric of the government, its customs 
and its laws.’’ 

But the spirit of change was in the air, and the dominant party 
was determined to broaden the base upon which the political 
structure rested. Against the demand for a change which was 
sweeping over the country Kent and men of his type were 
powerless. 
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There was also some unpleasant friction between the different 
members of the State judiciary. The Supreme Court of Errors 
was a legislative body with judicial functions superimposed in 
imitation of the House of Lords, but without its disposition to 
follow the judgment of the few members qualified to determine 
legal questions. Each senator felt called upon to exercise 
independently his judicial functions, and hesitated not to meas- 
ure his opinion against that of the great chancellor. It must 
be admitted that some of the senators wrote very able and 
learned opinions. But a popular assembly is always influenced 
to some extent by political considerations. Kent’s pride in 
his work was very great, and the ruthless manner in which his 
decisions were treated greatly affected him. In a letter to his 
faithful reporter he says: ‘* To tell the truth, I am discouraged 
and heart-broken. The judges have prevailed upon the court 
of errors to reverse all my best decisions. They have reversed 
Frost v. Beckman, The Methodist Church v. Jacques, Ander- 
son v. Boyd, and others. After such devastation what courage 
ought I to have to study and write elaborate opinions. There 
are but two sides to every case, and I am so unfortunate as 
always to take the wrong one. According to my present feel- 
ings and sentiments, I will never consent to publish another 
opinion, and I have taken and removed out of sight and out 
of my office into another my three volumes of chancery reports. 
They are too fearful when standing before my eyes.’’ 

During President Monroe’s administration there was a va- 
cancy on the bench of the Supreme Court of the United States, 
and Kent’s friends presented his name. William Wirt, the at- 
torney-general, wrote that: ‘* He holds so lofty a stand every- 
where for almost matchless intellect and learning, as well 
as for spotless purity and high-minded honor and _patriot- 
ism, that I firmly believe the nation at large would approve 
and applaud the appointment. It would sustain itself and 
soon put down the petty cavil: that might at first assail it.”’ 
But partisan feeling was too strong, and the appointment 
went to the Secretary of the Navy. 

The constitution of New York, as it stood in 1823, re- 
quired the chancellor to retire from office upon reaching 
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the age of sixty. A similar provision was introduced into 
the first constitution of the State as a safeguard against the 
repetition of an unhappy experience which the colony had 
had with a former chief justice. Hamilton, in the Federalist, 
refers with disapproval to this provision of the Constitution 
of New York. After stating that of all the powers of the 
human mind ‘the deliberating and comparing faculties only 
generally preserve their strength until old age, he says: * In 
a republic where fortunes are not affluent and pensions 
are not expedient, the retirement of men from the stations 
from which they have served with honor and _ usefulness, 
and upon which they depend for subsistence, and from 
which it will be too late to resort to another occupation for 
a livelihood, ought to have some better apology to humanity 
than is to be found in the imaginary danger of a superan- 
nuated bench.”’ 

At the time of Kent’s retirement it was said: ‘* We might 
search in vain the history of mankind from the first institution 
of civil government to the formation of the constitution of the 
State of New York for 4 similar limitation. It is opposed to the 
opinions of the greatest lawgivers, statesmen and _ political 
writers in all those states and countries to which we are ac- 
customed to look for the lights of wisdom and the lessons of 
experience. Itis a satire on the intellect of the bar, and a stand- 
ing reproach to the discernment and integrity of those to whom 
is intrusted the power of appointment to office.”’ 

In obedience to this mandate, in the very prime of life, after 
twenty-five years of honorable judicial service, with every power 
matured, and the learning of a lifetime of severe study and pro- 
found thought at instant command, the great chancellor was 
forced from the public service. But, as has been truly said, God 
makes the folly as well as the wrath of mankind to praise him. 
The learning and wisdom that the people of New York rejected 
were henceforth to be devoted to the service of the English- 
speaking world. 

Kent’s reputation was thoroughly established by his work in 
the court of chancery and long before his death he was rec- 
ognized as the most distinguished living American judge. In 
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his noble oration on ‘** The Scholar, the Jurist, the Artist, the 
Philanthropist,’’ delivered in 1846, Charles Sumner called Kent 
‘the unquestioned living head of American jurisprudence.”’ 
Twenty-six years earlier Judge Story had written an elaborate 
review of Johnson’s Reports for the North American Review, in 
which he paid a magnificent tribute to the judge: — 

‘‘His life has been devoted sedulously and earnestly to pro- 
fessional studies. He has fathomed the depths and searched the 
recesses of the ancient law, the black-lettered relics of former 
times, so much disparaged and yet of such inestimable value. 
He has traced back the magnificent streams of jurisprudence to 
their fountains lying dark and obscure amidst the rubbish of 
monkish retreats, or stealing silently from chivalric heights of 
feudal grandeur. His researches have been amidst the dust and 
cobwebs of antiquated lore, pursued in the unfashionable pages 
of the year books, and Glanville and Fleta and Britton, and the 
almost classical Bracton. He has dared to examine the abridg- 
ments of Brook and Fitzherbert, and Statham; books from 
which the modern student starts back with doubt and appre- 
hension, as the great reservoirs whence have been drawn the best 
principles of modern times, and whence must be drawn the body 
and soul of that learning which distinguishes the professor from 
the sciolist. He has not stopped short at the survey of the 
mere Gothic structures of the law, but has examined with eager 
and enlightened curiosity the beautiful systems with which the 
commerical law has been adorned in our day. He has mastered 
all their refinements, and has in no small degree contributed to 
their beauty and perfection. He has drawn deeply from the 
commercial law of foreign nations; the works of Straccha, and 
Rowe, and Valin, and Pothier, and Emerigon are familiar to his 
thoughts and his writings. He has there found the sources from 
which our own jurisprudence is to be illustrated; and one is at a 
loss which most to admire, the incomparable discernment of the 
judge or the attractive excellence of the materials. If his attain- 
ments had found their boundary here, they would have entitled 
him to great praise; but he has nobly extended his inquiries be- 
yond the common and commercial law, and explored the Roman 
jurisprudence through its texts and commentaries with uncom- 
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mon acuteness and accuracy. This has been done with no idle 
view to gratify a mere speculative curiosity, or to gather 
up the fragments of antiquarian fame; like all his other 
studies, this has been made subservient to the great purpose of 
his life, the promotion of justice and the establishment of a solid 
‘jurisprudence founded in the most enlightened policy. In his 
decisions we can everywhere trace the happy use of that mar- 
velous system of doctrines which Justinian collected with so 
much care, and which stands unrivaled in the world for its gen- 
eral equity and nice adaptation to the necessities of mankind; a 
system which was gradually matured by the labors of jurists and 
pretors, during centuries, in which Rome was the mistress of 
the world, and which had the singular advantage of being the 
combined result of the experience and general reasoning and 
judicial interpretation, aidedvery little by imperial rescripts and 
rarely marred by imperial interference. Let those who now 
doubt the importance of the study of the civil law by common 


lawyers read diligently the opinions of Mr. Chancellor Kent, and . 


they will find all the objections raised by insolence and ignorance 
and prejudice practically refuted, and the civil law triumphantly 
sustained. They will perceive the vivid lights which it casts on 
the paths of juridical science, and they will be instructed and 
cheered in the pursuit, though they may not hope to move in the 
brilliant career of such a judge with equal footsteps. 

‘¢ It required such a man, with such a mind at once liberal, 
comprehensive, exact, and methodical; always reverencing 
authority and bound by decisions, true to the spirit, yet more 
true to the letter of the law, pursuing principles with severe and 
scrupulous logic, yet blending with them the most persuasive 
equity ; it required such a man, with such a mind, to unfold the 
doctrines of chancery in our country, and to settle them upon 
immovable foundations.”’ 

The record of Kent’s judicial labors is found in eleven 
volumes of Johnson’s Cases and Reports, and the seven volumes 
of Johnson’s Chancery Reports. It is not possible within the 
limits of an address to even name the many cases in which he 
wrote opinions of interest, or to trace his influence on particular 
questions. He was occasionally called upon (as in Ogden v. 
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Gibbons)! to consider matters of great public as well as pro- 
fessional interest. Many of his opinions are the sources, the 
head springs from which flowed streams, which after various 
windings and twistings over rocky and uncertain country settled 
into the quiet pools of uncontroverted doctrine. Others are 
of the character described by Mr. Justice Holmes, who has 
said that his keenest interest is excited, not by what are called 
great questions and great cases, but by the little decisions 
which the common run of students would pass by because 
they did not deal with the constitution or a corporation, yet 
which have in them the germ of some wider theory, and 
therefore of some profound interstitial change in the very 
tissue of the law. 

‘No writgr,’’ says Judge Dillon, «+ has considered the respective 
powers and duties of the Federal and State judiciaries so satis- 
factorily as Chancellor Kent, whose chapters on that subject are 
characterized by precision, justness and elegance.”’ 

Chancellor Kent’s views of what are essential for the main- 
tenance of the dignity and efficiency of a court are illustrated by 
his opinion as to the proper manner of punishing contempts. 
Livingston’s|proposed Penal Code of Louisiana changed the com- 
mon law and provided for a procedure by indictment and trial 
by jury. Ina letter to Livingston in 1828, Kent wrote: ‘+ I am 
entirely against the abolition of the common law doctrine of 
contempts, * * * I beg leave to say that the jury are wholly 
incompetent to judge of what is or is not decorous and insulting 
language to a court. If a judge was called a blockhead or a 
fool, one half of the rude, vulgar jurors of the country might 
think it a smart, and, possibly a very true saying. Besides the 
remedy by indictment and jury is (00 slow.”’ 

After his retirement Kent opened an office in New York for 
chamber practice, and again became professor of law at Colum- 
bia College. At the age of sixty-three he began the preparation 
of the Commentaries, which were to be the basis of his most en- 
during fame, that of being the American Blackstone; a title, 
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says Story, of which ** he can never be robbed so long as our 
jurisprudence endures.’’ 

The first volume appeared in 1826, and the last in 1830. The 
work was received with universal praise, and letters of appre- 
ciation came from every quarter of America and Europe. In 
Westminster Hall Kent was now spoken of with that respect 
which theretofore had been reserved for Story, whose writings 
had made him better known abroad than any other American 
lawyer. Sir James Fitzjames Stephen, writing in 1828, ex- 
pressed the general opinion of the legal profession in England 
when he wrote: ‘* If we except the Commentaries of Chancellor 
Kent, which were suggested by Blackstone, I should doubt 
whether any work intended to describe the whole of the law of 
any country possessed anything like the same merit.’¢ 

In the United States the Commentaries immediately supplanted 
the meritorious work of Mr. Justice Wilson and was accorded 
rank with that of Blackstone. 

Extended comment upon a book which is so well known as - 
Kent’s Commentaries is entirely unnecessary. The work is not 
as systematic and complete as that of Blackstone, with which it is 
naturally compared. It does not assume to cover the entire field 
of the law. The subject of equity receives but slight attention, 
while criminal law, evidence and the entire field of adjective law 
is omitted. It is written in a style of great strength and purity, 
and is remarkable for maturity of judgment and accurate state- 
ments of the law. It is the final work of a master, and stands 
as the everlasting monument of a great fame. 

Happy in the enjoyment of his complete labors, and surrounded 
by a devoted family and admiring friends, the remaining years 
of his life passed quietly away. 

The name of Kent is commonly associated with that of Mar- 
shall and Story. Each won a fame which will grow brighter as 
the lapse of time brings his labors into clearer perspective. They 
labored in different fields: Marshall and Story in the splendid 
national arena; Kent in the less conspicuous sphere of the State 
Judiciary. The former dealt with the stupendous questions 
which determined the character of the nation; the latter with 
the humbler controversies between man and man. Marshall de- 
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termined the conflicting claims of sovereignties, Kent the extent 
of individual rights. The chief justice, restrained only by his 
own construction of a paramount instrument, wielded power 
from the most conspicuous judicial position in the world; the 
chancellor was always subject to the irritating supervision of a 
politico-judicial superior. Yet such were the genius, knowledge 
and achievements of Kent that he is known the world over as 
the second, if not the first, of American jurists. Lord Lindley, 
a distinguished living English judge, recently wrote that he re- 
garded Marshall and Kent as two of the greatest judges the 
world had produced. 

But comparison can only develop the degree in each of quali- 
ties common to all. The really great judges, Marshall, Kent, 
Story, Sir Matthew Hale, D’Aguesseau, and others of the 
glorious company of immortals have been men of great earnest- 
ness, purity of life, and great simplicity of character. In each 
we find the same personal virtue, indefatigable industry in the 
acquisition of knowledge, love of general literature, conscien- 
tiousness in the discharge of official duty, profound erudition 
in all that relates to the laws and constitutions of his country, 
and enlarged views of jurisprudence. 

In closing we may apply to James Kent the stately words in 
which Clarendon describes Falkland: ‘* He was a person of pro- 
digious parts in learning and knowledge; of inimitable sweet- 
ness, delight in conversation, and flowing and obliging humanity 
and goodness to mankind, and of primitive simplicity and integ- 
rity of life.”’ 
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A COMMERCIAL CODE.! 


The word ‘* code’’ has received in the history of jurispru- 
dence, a great variety of definitions varying in different coun- 
tries and at different times. Even among English-speaking 
peoples it has sometimes included all forms of digests as well as 
the consolidations and revisions of statutes. 

But as the word is now used with reference to that modern 
partial codification, which to a certain extent in regard to com- 
mercial law, is almost universally favored, I know of no better 
definition than that given by Sir Courtenay Ilbert in his recent 
and admirable work on ‘‘ Legislative Methods and Forms.’’ ? 

‘* In its strictest sense,’’ he says, ‘‘ it means an orderly and 


authoritative statement of the leading rules of law on a given . 


subject, whether the rules are to be found in the statutes or in 
common law.’’ Taking this as a fair definition the genesis, or, 
as it is the fashion nowadays to say, ‘‘ the evolution,’’ of the 
first English code on commercial law was as simple as it was 
natural. 

A studious English lawyer — Mr. M. D. Chalmers, now Parlia- 
mentary Counsel to the Treasury, a born draftsman and as far 
removed from a radical ** Benthamite’’ as it is possible for an 
Oxford man,to be — read over carefully all the reported English 
cases on the law of ‘* Bills and Notes ’’’ and put their substance 
in an admirable digest. This digest proved at once so service- 
able that the merchants and bankers of Great Britain insisted 
that it should be drafted in the form of a code and have the 
authority of legislative sanction. After its redrafting in the 
form of a code and a great deal of committee work on it, both 
in and out of Parliament, by merchants, bankers and lawyers, it 
was passed in 1882 by both houses as ‘‘ The Bills of Exchange 


1 A paper read by Judge Lyman D. last meeting of the New York State 
Brewster, of Danbury, Conn., at the Bar Association. ‘ 
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Act.’’ It proved to be a success every way both for laymen and 
lawyers and was soon adopted in the British colonies. 

Equally simple and natural was its introduction into the 
United States. In 1895 a small body of American lawyers 
appointed by several States — New York State having initiated 
the movement — for the purpose of promoting uniform State 
laws on certain subjects wherein existing laws were variant, 
uncertain and often conflicting, recognized in the English ‘+ Bills 
of Exchange Act’’ a convenient and excellent basis for an 
American law on the same subject and this partial codification 
seemed to them after much study thereon almost the only prac- 
ticable method of obtaining the uniformity they were deputed to 
secure. 

The result was Mr. Crawford’s ‘+ Negotiable Instruments 
Law.”’ 

Mr. Crawford proved so ready and able a draftsman that his 
predecessor, Mr. Chalmers, said in his address before the 
American Bar Association last summer: — 

‘© If I could do the work over again I could produce a better 
act and I am glad to see that you, in your Negotiable Instru- 
ments Act which has now been adopted by so many States, have 
in many respects improved on the English measure.”’ 

The Negotiable Instruments Law has been enacted in about 
one-half of the States of the Union, and it is probably only a 
question of time when it will be enacted inall. It.is satisfactory, 
so far as I can learn, to the merchants, bankers and business men 
of every State in which it has been adopted. The substantial 
law of over ten thousand cases, of over three thousand pages in 
a text-book, is put into thirty-six pages. In many sections every 
line settles a disputed point. Is the conference wrong in saying 
‘* Solvitur ambulando? ”’ 

At any rate the conference of commissioners on Uniform 
State laws having found this partial commercial code the only 
law proposed by them which has obtained any general adoption, 
has this year engaged Professor Samuel Williston of the Law 
School of Harvard University to begin the preparation of a code 
on ‘* Sales ’’ which will have the same advantage in building on 
thorough work already done in the mother country which the 
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negotiable instruments law had, in that it will, to some extent, 
follow the English ‘* Sales of Goods Act’ of 1893, drafted by 
the draftsman of the «‘ Bills of Exchange Act.”’ 

If England had followed the ‘ Bills of Exchange Act ’’ with 
codes of the other branches of commercial law, the path of the 
conference would have been comparatively simple and easy so 
far as commercial law is concerned. But unfortunately no other 
branches have as yet been codified except ‘* Sales ’’ and ‘* Part- 
nership ’’ and an excellent code on ‘* Marine Insurance ”’ which 
still awaits the action of the House of Commons. 

The death of the great leader of law reform in England — 
Lord Herschell —seems to have stopped the whole movement 
there, so far as any initiative on the part of the bar is concerned. 
On this subject I quote again from ‘+ Legislative Methods ’”’ : — 

‘*In England, up to this time, the only effective demand for 
codification has proceeded from commercial classes and arises in 
the region of commercial law, where, owing to its cosmopolitan 
character, the need for the formation of simple and generally . 
intelligible rules, and for the removal of local differences, is more 
strongly felt than in other branches of the law.”’ 

‘¢ Professional lawyers as a rule,’’ he goes on to say, ‘ take 
no interest in the question.’’ And he attributes their indiffer- 
ence largely to ‘* the defective and haphazard system of English 
legal education.”’ 

It should be said, however, in extenuation of the present 
apathy of the English bar in respect to the codification of com- 
mercial law, that the last quarter of a century in England repre- 
sents an immense deal of legal work in the development of the 
judicature acts and rules of procedure, attempts at classifying 
and rearranging the enormous statutes of the realm and in creat- 
ing codes for India and for the criminal law. 

It is not my purpose at the present time to enter into an argu- 
ment in favor of codification in general. It seems to me that 
in this country, at least, a commercial code is an evident neces- 
sity. With fifty courts of final jurisdiction, with fifty legislatures 
prolific in changes, the labyrinth of precedent and conflict of 
authority are getting to be intolerable. 

When one looks at the yearly digest of cases in this country 
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alone, largely common law precedents, each about as large as an 
unabridged dictionary, and realizes that to read those decisions 
throngh carefully and deliberately, comparing argument with 
argument and opinion with opinion, it would take a good reader 
a whole year, it seems, when put beside the law in a codified 
form, like comparing an old-fashioned sickle clipping a hand- 
ful of wheat at a time to one of Wood’s or McCormick’s reapers 
that level, thrash and put up acres a day. = 

The objections to codification from the a priori point of view 
have been so completely answered by Judge Dillon and many 
others, and especially as to commercial law, by a brief practical 
address of Mr. Chalmers before the American Bar Association 
last August, it leaves little further to be said on that point. 
The latter’s re-exposure of the astonishing fallacy of the 
‘* straight-jacket ’’ theory, viz., that a short clear statement of 
a principle of law, bound down the judges to the rigidity of 
literalism, more than a multitude of precedents, was a much 
needed refutation of a continually repeated error. 

The golden rule in a single sentence gives the whole social 
duty of man. Would all the precedents of all the acts of all the 
saints of all the ages give to mankind a freer, nobler or 
more liberal rule of action? 

In fact, the example of the Georgia code, although a very im- 
perfect one, for the last thirty years, fully answers all the 
stereotyped objections on this point, and shows the great advan- 
tages of codification in certainty, publicity and convenience. 

But it is a waste of time to argue as to the advantages of a 
commercial code, for they are practically admitted on all sides. 

A very elaborate and learned treatise entitled «* The Science of 
Law and Law-Making,’’ published in 1898, by Mr. R. Floyd 
Clarke of the New York bar, contains about all that has ever 
been urged against codification, codifying and codes. Beginning 
with the discarded assumption that everything should be codified 
or nothing, and that a code should foretell the future, as well as 
state the present law, he ends up with the exclamation that codi- 
fication presuming infinite knowledge is a dream, which with 
that definition it might well be. But with all its fantastic extrav- 
agance, as when he takes the old cosmogonies and legends as 
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codes, and its illogical deductions, as when he assumes that be- 
cause Austin and Pollock, Holland and Stephen, Clarke and 
Maine and Amos, and the other great English advocates of the 
codes, differ in their theories as to how an approximately perfect 
code should be made or amended, therefore there should be no 
relief; that because the guides differ as to the best path out of 


That wilderness of single instances 


no attempt should be made to get out of the wilderness, the book 
is well and thoroughly argued on its own peculiar theory. 

Yet even this doughty defender of the common law and advo- 
cate of illimitable precedents, admits that the codification of 
certain branches of commercial law is not only permissible but 
useful. For he says, on page 437 of his book: — 

‘* We may assert broadly that there is a scientific warrant for 
the codification of the laws of man so far as they relate to 
matters of indifferent conduct.”’ 


On page 440 he finds that the English codes on * Bills and° 


Notes ’’ and ‘* Partnership ’’ only err in not providing that 
they should be interpreted as advancing instead of supplanting 
the common law.’’ That interpretation is exactly the construc- 
tion so far given by the courts to those codes. 

This admission is all the stronger when one realizes that Mr. 
Clarke’s worship of the common law is so great that what most 
people regard as ‘*chaos tempered by over a hundred bulky 
encyclopedias and over a hundred United States digests ’’ he 
regards as not only an ‘ absolutely scientific system ’’ but ‘* one 
of astonishing symmetry.”’ 

What I desire to present for your consideration at this time 


and very briefly is: First, the fact that partial codification - 


seems to be the only means of attaining uniformity to any con- 
siderable degree; second, that there is no reasonable objection 
to codifying separate branches of commercial law before at- 
tempting to codify the whole commercial law; third, that this 
movement begun by the conference on uniform State. laws 
is worthy of the active and earnest support of the bar associa- 
tions of the country. For, of course, if the attempt to codify 
commercial law is worth going into at all, it should be done well 
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and thoroughly with the full support of our profession as well 
as the mercantile classes of the country. 

On the first point, the experience of the conference of com- 
missioners on uniform State laws is simply this: — 

Ten years ago we presented and recommended for general 
adoption a uniform law on weights and measures. About the 
utility of this act it would seem impossible to raise a question. 
Surely the bushel ought to be uniform throughout the country. 
Well, it has passed four States in ten years. Our proposed 
acts on wills and deeds shared about the same fate. Three 
years ago the conference ventured into the troublous region of 
divorce, and not a single State, so far as I know, has passed our 
modest proposed law on divorce procedure intended to restrain 
tramp divorces and to give the defendant an opportunity to be 
heard in court. On the other hand, as already stated, the 
Negotiable Instruments Act, in the form of a short code, has 
been successfully adopted, although thirty-six pages in length. 
Asto its permanency one can only say that in six years only one 
or two trivial changes have been made, occasioned by the effect 
of revenue stamps on sight drafts and the like 

There seems to be good reason, then, for the conclusion that 
this partial codification especially in the branches of commercial 
law is the uniformity at present most practicable and attainable. 

Secondly, to this method of partial codification of different 
branches of the commercial law or even to the codification of 
commercial law by itself as a separate subject, it is strenuously 
objected by Professor Sheldon Ames and other learned authors 
who favor codification that this is not at all the true method of 
codifying the law. They contend that before anything is done 
toward formulating the parts, the scheme should be adopted for a 
universal code, that the whole in its conception must precede 
the parts and that without this there can be neither harmony, 
proportion or clearness in law. But the lessons of experience 
wholly refute this objection. Not only are most of the 
commercial codes of the two hundred millions of civilized 
peoples who have such codes entirely distinct and separate from 
their other civil codes, but this is especially true of the last, 
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greatest, most learned and elaborate code undertaken in modern 
times, to wit: the great German code just adopted. In fact in 
the eighteenth volume of the American Law Review Mr, 
Harrison Putnam of New York, in a learned article on the 
Codification of Commercial and Maritime Law,! claims that this 
isolation is demanded by experience. And Mr. Wigmore tells 
us, in the American Law Register, that the law of banks and 
banking matured into a complete banking system of itself in 
Japan centuries ago, and a system marvelously like that of the 
modern banks. 

In the next place, if the limits of this branch of codification 
were necessary to be mapped out beforehand and its boundaries 
‘definitely traced, this has already been done by Professor Ames 
and several other theorists who have elaborately and accurately 
divided each branch of the law from every other. It might also 
be observed that if the commercial law itself has been evolved 
by decision and customs without special reference to other 
branches of the law, there would seem to be no good reason why _ 
partial codification should not proceed in the same way. 

Undoubtedly the ideal Platonic method, that the whole pre- 
cedes or should precede the part, in thought at least, would have 
enormous advantages in practice, if civilization developed and 
proceeded that way. How admirable when a new country is 
discovered to know just where its great cities are going to be, or 
the location of its avenues of commerce and trade, but unfortu- 
nately the star of empire moves of its own free will in spite of 
prophecy and prediction. 

Theoretically, if it was a question of preference between a law 
carefully and deliberately evolved by upright and learned men 
and the often hasty and sometimes careless work of legislatures 
composed largely of laymen, ignorant of the law, one would say 
that almost any amount of discomfort and laborious searching 
after precedents, might be put up with in order that wisdom 
should prevail over ignorance. But the fact is, there is not a 
single subject within the range of uniform laws or laws likely to 
be attempted for the sake of uniformity, in which the legisla- — 
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tures have not already begun to legislate. So that the question 
really is not between the codifying experts and the judges but 
between the codifying experts and the legislatures. 

One of the chief advantages of a partial codification of com- 
mercial law in England has been found in the uniformity it 
creates in the laws of the mother country and her many colonies. 
To undertake to cut out and carve the laws of a particular State 
in matters of commerce or anything else simply for the sake of 
uniformity, would be a hopeless task. But the complete codifi- 
cation of a branch of law in itself is an inducement for its 
adoption especially in the youngest States of the Union which 
have not an established jurisprudence of their own. 

In regard to the last point, concerning the co-operation of 
the bar associations of the country, it would greatly aid in 
the adoption of the proposed acts of the Conference of Commis- 
sioners if each act, before being proposed to any legislature, 
was first favorably passed upon by the bar association of 
the State. This was the course pursued in Pennsylvania where 
the bar association of the State appointed a special committee to 
examine into and report on the Negotiable Instruments Act. 
That committee having reported favorably, the act, under 
the prestige of the approval of the bar association, passed 
without difficulty. 

Above and beyond all questions of certainty and convenience, 
strong as those advantages are and irresistible as they ought 
to be, the chief, paramount reason why a commercial code 
should be adopted in this country is because the business 
community needs it, demands it and ought to have it. Business 
men have a right to have business law put in an intelligible, 
available, business shape, because they have to obey it and 
are presumed to know it. This is an old and familiar argument 
but none the less true for all that. No State that ever had 
a good code has ever repealed it. 

For many years the great commercial bodies of England and 
Scotland have besieged Parliament for a full commercial code 
with but partial success, as we have seen. Our people need it 
more than their kin across the sea, by as much as our laws are 
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more conflicting and variant than theirs, our country being 
divided into so many jurisdictions. It would be a bitter reproach 
to our profession if the bar as a body failed to do their duty in 
this matter, failed to do their share in making the law of the 
land intelligible to the common people. 

Our Divine Master pronounced a woe on the lawyers of his 
time, not because they were lawyers. Far from it — Moses was 
the greatest of lawyers, lawgivers and codifiers and the prophets 
delighted in the law. His censure, with divine penetration to 
the heart of things, was that the lawyers laid burdens on men 
grievous to be borne, which they would not themselves touch 
with one of their fingers, and the weight of that burden, he 
added, was that while building the tombs of the prophets their. 
fathers had slain, they took away the key of knowledge. Far 
be it from the lawyers of a Christian civilization, favored more 
than those of any other country, living among people where 
every man is a voter and a possible lawmaker, to be guilty of 
taking away or hiding the key of knowledge from such a free . 
people! 

The American Bar Association in 1886, after a thorough de- 
bate, declared itself in favor of the proposition that ‘* the law 
itself should be reduced, as far as its substantive principles are 
settled, to the form of a statute.’’ While this vote was not 
directly in favor of general codification, the debate and the vote 
on the amendments to the resolution showed quite a majority in 
favor of partial codification. The association has not only ap- 
proved of the work of its Committee on Uniform State Laws, 
in attempting to introduce the code on ‘ Bills and Notes ’’ but 
contributes from its fund for that purpose. 

When the Negotiable Instruments Act passed Congress by a 
unanimous vote, debate ceased when a member informed the 
House that it had the sanction of the American Bar Associ- 
ation. 

But for the very reason that a good code is one of the ‘* best 
of things,’’ a bad code is one of the worst and the very wide 
and careful, as well as minute criticism which every code of law 
ought to receive before it is proposed or passed as law the bar 
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associations and law schools of the country are best fitted, next 
after business men themselves, to give. 

I had hoped to suggest the great advantages of an Anglo- 
American Code on CommercialyLaw and the admirable theme it 
would afford for a branch of the great lawyers congress of 1904 
at St. Louis. But the theme is too vast and I have already 
trespassed too long upon your patience. 
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ABRAHAM LINCOLN, THE LAWYER. 


As a lawyer, Mr. Isincoln stood among the giants of his 
profession in the State of Illinois. He was a novice in nothing. 
He had a broad knowledge of things and a large experience in 
the affairs of life. He was a master of the human heart; he 
knew all the hopes, all the fears, all the ambitions, all the pas- 
sions that sway mankind. He had a sound, logical mind, a 
large vision, a magnetic presence, and the voice of an orator. 
He had the ability to perceive with almost intuitive quickness 
the decisive point in a case and the wisdom to throw away all 
trappings, no matter how brilliant they might be, and cling to 
that one main point as a shipwrecked seaman clings to a lonely 
spar. In speaking to his partner, Mr. Herndon, he said: «If 
I can clear this case of technicalities, and get it properly. 
swung to the jury, I’ll win it.’’ He had ideas in his language, 
was a master of quaint illustrations, strong sentences, little 
words, accurate statements, and clearness of putting things. 
In the examination and cross-examination of witnesses he was 
without a peer. In his arguments before the court, he ever 
sought to convince by the application of principle, rather than 
by the citation of cases. He always met his opponent’s case 
fairly and squarely, and never intentionally misstated law or 
- evidence. 

Joseph Gillespie, a fellow lawyer, said of him: ‘* It was not 
in his nature to assume or attempt to bolster up a false position. 
He would abandon his case first. He did so in the case of 
Buckmaster for the use of Dedham v. Beems and Arthur, in our 
Supreme Court, in which I happened to be opposed to him. 
Another gentleman, less fastidious, took Mr. Lincoln’s place 
and won the case.’’ 

Gen. John H. Littlefield, who studied law under Mr. Lincoln, 
tells this anecdote of him: ‘ All clients knew that, with old 
Abe as their lawyer, they would win their case, if it was fair; 
if it was not, that it was a waste of time to take it to him. After 
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listening some time one day to a would-be client’s statement, 
with his eyes on the ceiling, he swung around in his chair and 
exclaimed: ‘ Well, you have a pretty good case in technical law, 
but a pretty bad one in equity and justice. You'll have to get 
some other fellow to win this case for you. I couldn’t do it. 
All the time while talking to the jury Id be thinking, ‘ Lincoln, 
you’re a liar,” and I believe I should forget myself and say it 
out loud.’ ”’ 

‘¢ Much of the force of his argument,’’ writes Judge Scott, 
‘slay in his logical statement of the facts of the case. When 
he had in that way secured a clear understanding of the facts, 
the jury and the court would seem naturally to follow him in his 
conclusions as to the law of the case. His simple and natural 
presentation of the facts seemed to give the impression that the 
jury were themselves making the statement. He had the happy 
and unusual faculty of making the jury believe they, and not 
he, were trying the case. Mr. Lincoln kept himself in the 
background, and apparently assumed nothing more than to be 
an assistant counsel to the court or jthe jury, on whom the 
primary responsibility for the final decision of the case in fact 
rested.”’ 

Judge Stephen A. Douglas said of Mr. Lincoln: ‘* As a pleader 
before a jury he seems in congenial relation at once; and, before 
any jury that I have seen him address, there was little use for 
any lawyer to oppose him except in matters of fact, and in these 
he always conceded the truth in the cases which he tried; but as 
an advocate he has no equal before a jury, and if he has ever met 
one, I have never heard of it.’’ 

Leonard Swett, one of the most brilliant members of the , 
Illinois bar, has written: ‘‘If he ever had any superiors before 
a jury—and the more intelligent the jury the better it pleased 
him—TI never heard of them. In my younger days I often 
heard Tom Corwin, Sargent Prentiss, Rufus Choate and Hum- 
phrey Marshall; but Lincoln at his best was more sincere and 
impressive than all of them, and what he could not accomplish 
with a jury, no living man need ever try.”’ 

When Mr. Lincoln began his practice of law in 1837, life in 
Illinois was crude and simple, and so were the courts and the 
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administration of justice. Books and libraries were scarce, 
The fundamental principles of the common law, as set forth by 
Blackstone and Chitty, were not so difficult to acquire; and 
brains, common sense, force of character, tenacity of purpose, 
ready wit and power of speech supplied all the deficiencies of 
learning. The lawsuits in those early days were extremely 
simple, and the principles of natural justice were mainly relied 
upon to dispose of them, without resort to technical learning. 
But there were highly educated and powerful men at the bar of 
Illinois when Lincoln was practicing. And it was by constant 
contact and conflict with these able lawyers that Lincoln 
acquired professional strength and skill. 

As the population increased, business became more compli- 
cated, interests were more diversified, and more technical knowl- 
edge was required. Chicago developed into one of the richest 
and most intensively active cities on the continent and the rest 
of the State made rapid progress. The early practitioners grew 
with this growth and mastered the knowledge requisite to keep 
pace with the changed conditions. Lincoln, never lagging be- 
hind, but always pushing ahead of his competitors, became, 
when of middle age, a lawyer whose strength, wisdom and 
power were everywhere acknowledged. 

In 1850 Mr. Lincoln prepared a few notes for a law lecture 
which he expected to deliver before young lawyers. Among 
these notes are found the following principles which guided his 
own practice of his profession: ‘‘ Discourage litigation. Per- 
suade your neighbors to compromise whenever you can. Point 
out to them how the nominal winner is often the real loser, in 
fees, expenses and waste of time. As a peacemaker the lawyer 
has a superior opportunity of being a good man. There will 
still be business enough. Never stir up litigation. A worse man 
can scarcely be found than one who does this.”’ 

Ward Lanon, who was one of Mr. Lincoln’s numerous circuit 
partners, says that he and Lincoln frequently fell out in the 
matter of fees. On one occasion Lanon was particularly 
incensed. He had charged and received a good-sized fee for 
a case which the two had tried together and won. When 
Lanon offered Lincoln his share, he refused it. The fee was 
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too large, Mr. Lincoln said, part of it must be refunded or he 
would not accept a cent. Judge David Davis, afterwards Justice 
of the United States Supreme Court, heard of the transaction, and, 
calling Lincoln to him, said: ‘* You are pauperizing this court, 
Mr. Lincoln, you are ruining your fellows. Unless you quit this 
ridiculous policy, we shall all have to go to farming.’’ But not 
even the ire of the bench could move this staunch and honorable 
lawyer, who still refused to accept more than he thought he was 
entitled to. 

In an address after the death of Mr. Lincoln, Judge Davis 
said: ‘* I enjoyed for over twenty years the personal friendship 
of Mr. Lincoln. We were admitted to the bar about the same 
time and traveled for many years what is known in Illinois as 
the Eighth Judicial Circuit * * * In all the elements that 
constitute the great lawyer, he had few equals. He was great 
both at nist prius and before an appellate tribunal. He seized 
the strong points of a cause, and presented them in clearness 
and great compactness. His mind was logical and direct, and 
he did not indulge in extraneous discussion. Generalities and 
platitudes had no charm forhim. * * * His power of com- 
parison was large, and he rarely failed in a legal discussion to 
use that mode of reasoning. The framework of his mental and 
moral being was honesty, and a wrong cause was poorly defended 
by him. The ability which some eminent lawyers possess, of 
explaining away the bad points of a cause by ingenious sophistry, 
was denied him. In order to bring into full activity his great 
powers, it was necessary that he should be convinced of the 
right and justice of the matter which he advocated. When so 
convinced, whether the cause was great or small, he was usually 
successful.’’ 

U. S. Circuit Judge Thomas Drummond said: ** With a prob- 
ity of character known to all, with an intuitive insight into the 
human heart, with a clearness of statement which was in itself 
an argument, with uncommon power and felicity of illustra- 
tion, — often, it is true, of a plain and homely kind,— and with 
that sincerity and earnestness of manner which carried convic- 
tion, he was perhaps one of the most successful jury lawyers we 
ever had in the State * * * He could hardly be called 
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very learned in his profession, and yet he rarely tried a cause 
without fully understanding the law applicable to it; and I have 
no hesitation in saying, he was one of the ablest lawyers I have 
ever known.”’ 

When the famous McCormick Reaper case was on trial, 
Edward M. Stanton, later Secretary of War, was one of the 
counsel, as was also Mr. Lincoln. The latter, as he strode into 
the courtroom, wearing a linen duster and looking the ex- 
tremity of ungainliness, called forth a whispered question from 
Stanton as to who this ‘‘ fellow from the corn-fields ’’ could be. - 
The case had not gone on many days before the lawyer whom 
Stanton questioned asked him if he had discovered the caliber 
of the wearer of the linen duster.. ‘* He is a mighty man,”’ said 
Stanton, ‘‘if a linen duster would only make me as wise as he 
is, I would wear a duster too.”’ 

Lincoln was a master of himself, of his temper, of his will, 
and of all his faculties. He was ever loyal to the truth, to the 
law and to his client. He was the protector of the innocent 
and the prosecutor of wrong-doing. He was a minister of 
justice, called by the great because he was wanted, retained by 
the wise because he was useful, trusted by all because he was 
honest. 


Harry Eart MontGomery. 
BuFFALO, N. Y. 
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THE POWERS OF CONGRESS OVER TREATIES.! 


The failure of Congress at the last session to enact legislation _ 
for the relief of Cuba, led to numerous suggestions following its 
adjournment, that the President should take the matter up as a 
proper subject for diplomatic negotiations with the government 
of Cuba, and in that way discharge the urgent duty which it was 
deemed that this country owed to the people of that island, and 
which Congress had deliberately shirked; in other words, it was 
proposed that the executive branch of the government, through 
the treaty-making power, should enter into some kind of a 
commercial compact with Cuba for the admission of the agri- 
cultural products of the island into this country, either wholly 
or partially freed from the tariff burdens of the so-called 
Dingley Act. 

Just how anything was to be accomplished through a treaty, 
which, before it could take effect, must be ratified by a two- 
thirds vote of the Senate, in view of the fact that it was that 
body which had held up the House bill for the relief of Cuba, 
although it required only a bare majority to pass it, was not 
made clear. Such a treaty has now been negotiated between the 
two governments, and it remains to be seen whether the attitude 
of the Senate towards the measures embraced in the treaty has 
changed sufficiently, since the midsummer adjournment, to insure 
its ratification. 

The discussion of the subject in the press has served to 
direct attention to the apparently inconsistent and conflicting 
powers vested by the Constitution in different branches of 
the Federal government, that is, the general power of legislation 
on the one hand, and the treaty-making power on the other. 

The subject has both a historical and a legal side, and 


1 An address delivered before the New York State Bar Association at its 
annual meeting in Albany, Jan. 20th, 1903, by Heman W. Morris, of Rochester, 
N. Y. 
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it is my purpose to consider it briefly in both of these aspects, 
but without any attempt at an exhaustive discussion of the 
question, which would indeed be impossible within the limits 
of this paper. I may add further that while the subject js 
quite apart from the matters which are of immediate concern to 
us as practicing lawyers, or which are likely to come up for 
consideration and action at this meeting, it is none the less true 
that in a larger sense the questions suggested by the title 
of this paper, are of very general interest to the profession, 
albeit that interest is academic rather than practical. 

The Federal Constitution provides that all legislative powers 
therein granted shall be vested in Congress, subject to a qualified 
right of veto conferred upon the President. It also provides 
that the President shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided two-thirds 
of the Senate concur. There is a further provision, that: 
‘* This Constitution, and the laws of the United States, which 
shall be made in pursuance thereof, and all treaties made, or 
which shall be made under the authority of the United States, 
shall be the Supreme law of the land.’’! As might have 
been anticipated, more or less friction and jealousy were 
certain to arise between the legislative and executive depart- 
ments, and likewise a conflict of authority in the exercise 
of governmental powers granted to each under the section 
of the Constitution just quoted. Concededly, the field of 
legislation and the field of diplomacy overlap. The steadily 
widening domain of Federal legislation embraces many sub- 
jects which legitimately affect our foreign relations, as well 
as the interests of the citizens and subjects of foreign powers, 
especially under the authority vested in Congress to levy and 
collect import duties, to regulate commerce with foreign nations, 
and under that power to which no limits have been assigned, to 
enact laws to provide for the common defense and general wel- 
fare of the United States. On the other hand, the only express 
limitation placed upon the treaty-making power of the President 
by the Constitution, is the right of the Senate to reject. There 


1 Art. VI., Sec. 2. 


XUM 
is, 
yen 
por 
of 
be 
tre 
git 
an 
re 
a 
di 
0) 
I 
4 
XUM 


THE POWERS OF CONGRESS OVER TREATIES. 365 


js, however, nothing save the Senate’s refusal to ratify, to pre- 
yent the President from entering into a treaty with a foreign 
power concerning any matter which might be made the subject 
of diplomatic negotiations between sovereign nations, unless there 
be an implied restriction contained in the Constitution that the 
treaty power shall not extend to matters over which Congress is 
given jurisdiction, which raises a question of great importance, 
and which has not been settled to this day. The commercial 
relations between different countries have always been considered 
a proper subject of treaty stipulation, as have also the extra- 
dition of criminals, and the status and rights of the citizens of 
one nation while residing or temporarily sojourning within the 
territorial jurisdiction of another. 

The list of matters which may become the subject of inter- 
national contract under the treaty-making powers which inhere 
in the nature of sovereignty might be indefinitely extended, but 
it is unnecessary for the purposes of this paper. The Constitu- 
tion declares that: ‘*‘ The laws of the United States which shall 
be made in pursuance thereof and all treaties which shall be 
made under the authority of the United States, shall be the 
supreme law of the land.’’ As it is manifest that these corre- 
lative powers may be exercised in the same fields, and may be 
conflicting in their operation, the query naturally arises, what will 
be the effect of such a conflict of powers? May the President, 
by and with the advice and consent of the Senate, enter into 
a treaty with a foreign power, which shall, in effect, override 
in whole or in part an act of Congress? On the other hand 
may Congress enact a law which shall abrogate the provisions of 
an existing treaty? The further question is involved, how far may 
the courts inquire, on the one hand, into the validity and consti- 
tutionality of treaties entered into by the United States, and the 
effect of such treaties upon the laws of Congress then in force, 
and, on the other hand, into the effect of an act of Congress 
upon the provisions of a prior treaty? The subject came early 
into the field of controversy. After the adoption of the Con- 
stitution and the organization of the Federal government under 
it, our relations with England, which had been in an unsatisfac- 
tory condition since the close of the War of the Revolution, 
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became so acute as to threaten the outbreak of another war, 
In this critical state of affairs, Washington, in 1793, sent Jay, 
then Chief Justice of the United States Supreme Court, to 
London, to negotiate a treaty with the English government for 
the settlement of the matters in dispute between the two coun- 
tries. The grievances most felt by this government and its 
citizens, and which were to be redressed by the proposed treaty, 
were the occupation by British troops of American forts along 
the frontiers, which they had continued to hold since the close 
of the war, the seizure and removal from the country of slaves 
and other property by the English after peace had been estab- 
lished, and above all the impressment of American seamen, 
After protracted negotiations with the English government, Jay 
signed a treaty, which Washington laid before the Senate in 
June, 1794, and which that body ratified in secret session. 
The liveliest interest had been all along felt in the success 
of Jay’s mission. It was generally known that a treaty 
had been made, that it had been received by the Presi- 


dent, and that he had submitted it to the Senate, but up to 


that time, not a word of information concerning its provisions 
had been given to the public. The people, who had been hope- 
ful, became suspicious at what seemed to them, the unnecessary 
delay on the part of the government in publishing the terms of 
the treaty. It became known that the Senate had ratified it, 
but the government still withheld the treaty from the public. 
Finally a senator surreptitiously furnished a copy of it to one of 
the newspapers, and as fast as the swiftest couriers could carry 
the news, its provisions were made known from New England 
to Georgia. Then the storm burst. It was discovered that the 
treaty was silent on the subject of the impressment of our sea- 
men; it made no provision for payment for the slaves and other 
property which the British had carried away; the provision for 
the evacuation of the forts was vague and unsatisfactory. In 
every section of the Union, through the press and in public 
meetings, it was declared that the treaty in all of its provisions 
discriminated against the United States and in favor of Great 
Britain. It even went so far, to use the fervid language of the 
day, as ‘*to deny to Americans the right to carry from their 
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own ports, cotton grown upon their own soil, and gives the right 
to Englishmen.’’ Jay became the most unpopular man of 
the time, and the treaty, ever afterwards known by his 
name, was undoubtedly the most unpopular treaty that has 
ever been negotiated by an American minister. Before the 
first feelings of disappointment and anger had in any measure 
abated, a new Congress met. The House was Republican and 
hostile to the administration, and of course hostile to the treaty. 
The leaders of that party determined, that although the treaty 
had been ratified, it must be practically nullified. After careful 
study of its provisions they decided to attack it, among others, 
on constitutional grounds. The burden of attack was under- 
taken by Madison, Gallatin and Livingston. In order to bring 
the subject before the House for discussion, Mr. Livingston 
offered a resolution calling on the President for a copy of the 
instructions to Jay, the correspondence with him, and all docu- 
ments relating to the treaty. The reason and necessity for 
the consideration of the matter by the House was declared 
to be, that grave constitutional questions were involved. The 
discussion of the resolution continued for twenty-one days. 
By those who disputed the validity of the treaty, it was 
claimed that ten of its twenty-eight articles were a regulation 
of commerce, which was a subject over which, by the express 
terms of the Constitution, Congress was given exclusive juris- 
diction, and that, to that extent at least, the President in 
negotiating the treaty had exceeded his constitutional powers. 
The contention of the opponents of the treaty in the House 
may be summed up in the words of Madison: ‘* It is unquestion- 
able,’ he said, ‘+ that if the treaty power can, by itself, perform 
any one act for which the authority of Congress is required by 
the Constitution, it can perform every act for which the assent 
of that part of that government is necessary. Congress has 
power to regulate trade, to declare war, to raise armies, to lay 
taxes, to borrow and spend money. All these powers are on 
precisely the same footing in the Constitution. This treaty reg- 
ulates trade. If, therefore, the President and Senate, to the 
exclusion of the House, can regulate trade, they can, to the ex- 
clusion of the House, declare war, raise armies to carry on the 
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war, and collect money to support the armies. For, by a treaty 

of alliance with a nation at war, they might make the United 

States a party to the war, stipulate subsidies, or furnish troops 
to be sent to Europe, Asia, or the wilds or Africa.”’ 

The friends of the administration maintained the constitution- 
ality of the treaty with equal vigor, if not with better reason. 
In substance their arguments were —I quote from McMaster’s 
History: ‘‘ The law of nations is one thing, and municipal law 
is another thing. Treaties have to do with the former, legisla- 
tures deal with the latter. Compacts, avowed or understood, 
customs which rest on the general consent of nations, implied 
from long usage; treaties which are open declarations of the 
consent of nations; these make up the law of nations, and 
whenever they apply, treaties are supreme. A treaty is not a 
law, but a compact. Treaties stipulate, a law commands. A 
treaty may agree that such a duty shall be laid or such a crime 
punished, but it cannot lay the duty, nor inflict the punishment. 
It cannot, therefore, act as a law, nor produce the effect of 
legislation. It is a compact, nothing but a compact, and in the 
domain of compacts is supreme. The Legislature cannot make 
a compact, neither can the treaty power pass a law. By the 
Constitution the President and the Senate may make a compact, 
and the House cannot interfere. Nor, when Congress under- 
takes to execute it, can the President and Senate interfere. 
Power to stipulate does not at all imply power to execute. The 
two are as distinct as signing a bond and paying it.”’ 

The resolution was adopted by a decisive majority, but Wash- 
ington declined to furnish the documents or to disclose the 
nature of the instructions which had been given Jay concerning 
the treaty. As the weeks and months passed, the excitement into 
which the country had been thrown over the first publication of 
the treaty gradually subsided, and conservative men came to 
regard the situation in a more sensible light. It was seen that 
the treaty as made was as favorable to this country as could be 
obtained from England at the time; that it was either that treaty 
or no treaty, while the failure to negotiate any treaty meant 
almost certain war. Finally a resolution was brought in in the 
House, that provision should be made to carry out the treaty. 
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This precipitated another long and acrimonious debate, but 
in the end the resolution was carried. The controversy over 
this treaty in the House had led to an exhaustive discussion of 
the constitutional questions involved in the making of it, as 
affecting the legislative powers of Congress, and the treaty- 
making powers of the President, but it ended in nothing practi- 
cal. The House did not even define its views in any formal 
resolutions. 

It was not long, however, before an opportunity came for 
Congress to act in a matter, in such a way as to indicate very 
clearly its attitude towards treaties as the supreme law of the land. 
During Washington’s second administration the relations between 
the United States and France had become decidedly strained. 
The somewhat hysterical friendship and admiration which was 
felt by the great majority of Americans for the new Republic, 
born of the French Revolution, and whose shibboleth was, ‘* Lib- 
erty, Equality and Fraternity,’’ had of late cooled somewhat, 
and was fast giving way to a feeling of indignation and hatred 
towards the French government. The long continued reprisals 
on our commerce, in violation of both the rules of international 
law and the treaty stipulations between the two nations, and the 
growing arrogance of the French ministry towards our own gov- 
ernment, most offensively displayed in 1797, in the refusal of 
the Directory to receive Mr. Pinckney, who had just been 
appointed by Mr. Adams, minister to that country; and in its 
order directing him to leave France, had justly incensed the 
mass of our people. There were at the time two treaties 
in force between the United States and France. A number 
of retaliatory measures were proposed in Congress, but none of 
importance upon which a majority could agree. But in 1798, 
Congress passed an act declaring ail existing treaties between 
the two governments to be abrogated. The act contained a 
preamble which recited the repeated violations of the treaties on 
the part of the French government, from which serious injuries 
had_ resulted to the rights of the United States and her citizens, 
which that government refuses to redress or recognize; there- 
fore it is enacted: ‘* That the United States are of right freed 
and exonerated from the stipulations of the treaties and of the 
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consular conventions heretofore concluded between the United 
States and France, and that the same shall not henceforth be 
regarded as legally obligatory on the government of the United 
States.’’ In this instance the power of Congress over treaties 
passed beyond the realm of discussion, and the right of that 
branch of the government, by appropriate legislation, to annul 
an existing treaty was asserted in the most solemn manner. 

While the right of Congress to override a treaty stipulation 
whenever in its judgment the public welfare demands such 
action, was thus claimed and asserted by that body, the ques- 
tion of its constitutionality was yet to be considered by the 
Supreme Court, and not for many years was the matter in any 
shape to come before that tribunal. Since the adoption of the 
Constitution numerous treaties have been made between the 
United States and the Indian tribes within its borders. Sub- 
sequent legislation has indirectly affected the provisions of some 
of those treaties. Whenever that has occurred, the government 
has usually acted upon the theory that the act of Congress has - 
modified the stipulations of the treaty, and should be given 
effect accordingly. This view has been adopted by the Federal 
courts in the comparatively few cases which have come before 
them involving the rights of the Indians under those treaties 
and the subsequent acts of Congress. 

The question also came before the Supreme Court, in The 
Head Money Cases,! under an act of Congress to regulate immi- 
gration, which imposed on the owners of vessels bringing pas- 
sengers from foreign countries, a duty of fifty cents for every 
such passenger not a citizen of this country. The actions were 
brought by the steamship companies against the collector of the 
port, to recover back the amount of the duty which had been 
paid by them under protest, upon the ground that the act was 
invalid, being in contravention of the terms of existing treaties 
between the United States and the countries from which the 
passengers had embarked. The court, however, upheld the 
statute, notwithstanding the Constitution declares that, ‘the 
Constitution, the acts of Congress, and treaties with foreign 
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powers shall be the supreme law of the land.’’ It was held that 
there is nothing in that clause of the Constitution which makes 
the stipulations of a treaty irrepealable or unchangeable save 
by the treaty-making power, and that the Constitution gives a 
treaty no superiority over an act of Congress in that respect, 
which may be repealed or modified by an act of later date, nor 
is there anything in its essential character, or in the branches of 
the government by which a treaty is made, which gives it any 
superior sanctity, and the doctrine was laid down in those cases, 
that so far as a treaty made by the United States with a foreign 
nation can become the subject of judicial cognizance, it is sub- 
ject to such acts as Congress may pass for its enforcement, 
modification or repeal. 

It was not, however, until the validity of the so-called Chi- 
nese Exclusion Acts came before the courts for review, that the 
subject received elaborate judicial consideration, and while no 
new doctrine was announced by the Supreme Court, principles 
being affirmed which had been hinted at, or assumed to be cor- 
rect in earlier decisions, still these cases may properly be re- 
garded as a landmark in the development of constitutional law 
in this country. The first treaty between the United States and 
China was concluded in 1844, through Caleb Cushing acting as 
special envoy from the United States. That treaty merely 
opened the five principal ports of the Empire to the citizens of 
this country for trade, with the privilege to those engaged in 
such commerce to reside there with their families. A second 
treaty was made in 1858. Neither the treaty of 1844 nor that 
of 1858 touched upon the migration or emigration of the citizens 
and subjects of the two nations respectively from one country to 
the other. 

In 1868, a mission from China, at the head of which was Mr. 
Anson Burlingame, a former minister from the United States to 
that country, came to Washington for the purpose of revising 
the then existing treaties between the two nations. The nego- 
tiations were successful, and resulted in practically a new 
treaty, which has ever since been known as the Burlingame 
treaty. The only provision of that treaty that now concerns us 
is Article VI., which provided that ‘citizens of the United 
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States visiting or residing in China shall enjoy the same privi- 
leges, immunities and exemptions in respect to travel or resi- 
dence as may there be enjoyed by the citizens or subjects of the 
most favored nation. And reciprocally, Chinese subjects visiting 
or residing in the United States shall enjoy the same privileges, 
immunities and exemptions in respect to travel or residence as 
may there be enjoyed by the subjects of the most favored nation. 
But nothing herein contained shall be held to confer naturaliza- 
tion upon citizens of the United States in China, nor upon the 
subjects of China in the United States.’’ 

Once again in the course of human affairs the unexpected was 
about to happen. That the Chinese should ever desire to come 
to America in any considerable numbers, either as laborers or 
traders, was not anticipated by anyone at the time the treaty was 
signed. Actuated, for the time being, by a liberal foreign 
policy, which had been inspired by that accomplished diplom- 
atist, Mr. Burlingame, the Chinese government had sent out 
this embassy with Mr. Burlingame at its head, to invite through ~ 
treaty arrangements the introduction of western ideas, western 
enterprise and western capital into the Flowery Kingdom, and 
the benefit to China which was expected to flow from these new 
treaties, was through the introduction of those ideas and business 
methods into and throughout that country, and the increased 
trade which would naturally be built up in consequence. On 
the other hand, the United States government saw in the larger 
commercial privileges in China, which the Emperor’s commis- 
sion so freely offered, a new field for foreign trade which was 
capable of indefinite exploitation. It was to secure these ends, 
deemed mutually advantageous, that the treaty was made. The 
provisions of the treaty giving reciprocal rights to Chinese 
subjects in the United States, were undoubtedly inserted to 
give the stipulations of that compact an appearance of 
mutuality. But it never entered the mind of Mr. Seward, 
or of Mr. Burlingame, or of the eminent Chinese gentlemen 
who accompanied him, that the provisions of the treaty which 
guaranteed reciprocal rights to the Chinese in America, would 
ever be of the slightest practical use or benefit to the 
unnumbered millions inhabiting the Celestial Empire. The 
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treaty was ratified, and what happened? Within ten years, 
the Mongolian invasion of our Pacific States and territories 
had grown to startling proportions and the foreign inundation 
steadily increased. The entire Pacific coast was aroused. Peti- 
tions and memorials from all sorts of bodies and conventions, 
industrial, educational, religious and political, poured into Con- 
gress in a steady stream, beseeching it to take measures to pre- 
vent the further immigration of Chinese into this country. The 
leading members of Congress, however, were of the opinion, 
that so long as the treaty continued in force unmodified, legisla- 
tion restricting emigration would be a breach of faith with 
China. An act was accordingly passed, providing for the 
appointment of commissioners to China to secure a modification 
of the Burlingame treaty. Such a commission was appointed in 
1880, and succeeded in obtaining from the Chinese government 
an amendment to that treaty, which, in substance, authorized 
the United States government to regulate, limit or suspend the 
immigration of Chinese laborers into this country, whenever, in 
its opinion, such immigration threatens the interests of the 
country, or the good order of any locality within the territory 
thereof; but the government of the United States might not 
absolutely prohibit such immigration and the limitation or sus- 
pension was to apply to Chinese laborers only, other classes not 
being within the limitation. It was further provided that * all 
Chinese subjects, including laborers, who are now in the United 
States, shall be allowed to go and come of their own free will, 
and shall be accorded all the rights and privileges which are 
accorded to the citizens of the most favored nation.” 

In 1882 Congress passed an act to carry this supplementary 
treaty into effect. The act provided that for the period of ten 
years from its date the coming of Chinese laborers to the United 
States is suspended, and that it shall be unlawful for any such 
laborer to come, or, having come, to remain within the United 
States. It further provided that any Chinese laborer who was 
in this country on the 17th day of November, 1880, the date of 
the supplementary treaty, and who desired to leave the country 
temporarily, should be furnished a certificate containing such a 
description of himself as would serve to identify him, and that 
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should entitle him to return and re-enter the United States 
upon producing and delivering the certificate to the collector of 
customs at the port where he desired to re-enter the country. 

The provisions of this act were fairly within the terms and 
spirit of the supplementary treaty of 1880. That act was 
further amended in 1884, the amendatory act declaring that the 
certificate which the laborer must obtain shall be the only 
evidence permissible to establish his right of re-entry into the 
United States. Even this legislation failed to keep the Chinese 
out, and Congress passed an act in 1888, in effect, that there- 
after it shall be unlawful for any Chinese laborer residing within 
the United States and who shall have departed therefrom, to 
return to or remain in this country, and declared void all cer- 
tificates of identity which may have been issued under the laws 
of 1882, and prohibited Chinese laborers from re-entering the 
United States by virtue thereof. 

Notwithstanding the activity of the public authorities in en- 
forcing the Exclusion Act of 1888, it was constantly evaded, - 
and great numbers clandestinely found their way into the coun- 
try. Their resemblance to each other rendered it difficult, and 
often impossible, to prevent this evasion of the law. 

It was in view of these conditions that Congress in 1892 
passed another act which continued in force the then existing 
laws prohibiting the immigration of Chinese laborers, for a 
further period of ten years, and which added a new provision 
requiring all Chinese laborers who, at the time of its passage, 
are entitled to remain in the United States, to apply within a 
year to a collector of internal revenue for a certificate of 
residence; and providing that any one who fails to do so, or is 
afterwards found in the United States without such a certificate, 
shall be deemed to be unlawfully there and may be deported to 
his own country. 

The constitutionality of these several acts of Congress came 
before the Supreme Court for its decision in two series of cases, 
the first series, known as the Chinese Exclusion Cases, reported 
in the 130 U. S. 581, which arose under the act of 1888 
amending the earlier acts which forbade the return to this coun- 
try of Chinese lawfully residing here, but who had temporarily 


XUM 


THE POWERS OF CONGRESS OVER TREATIES. 375 


departed, even though on their return they produced the certifi- 
cates which under the statute as originally passed entitled them 
to re-enter, and declared such certificates void, and’ the second 
series which arose under the acts of 1892 requiring every Chinese 
laborer lawfully within the country to procure a certificate to 
that effect, declaring the certificate to be the only evidence of 
his right to be in the country, and authorizing his deportation 
for failure to produce such a certificate, known as the Chinese 
Deportation Cases, reported in 149 U. S. 698. The validity of 
both statutes was sustained. 

It was conceded that both the Exclusion Act of 1888 and the 
Deportation Act of 1892 were in contravention of the express 
stipulations of the Burlingame treaty and the supplementary 
treaty of 1880, but the court affirmed the doctrine squarely that 
treaties are of no greater force as the supreme law of the land 
than are acts of Congress. 

A treaty, it was said, is in its nature a contract between 
nations, and is often merely promissory in its character, requir- 
ing legislation to carry its stipulations into effect. Such legisla- 
tion will be open to future repeal or amendment. If the treaty 
operates by its own force, and relates to a subject within the 
powers of Congress, it can be deemed, in that particular, only 
the equivalent of a legislative act, to be repealed or modified at 
the pleasure of Congress. Congress may, as with an ordinary 
statute, modify its provisions, or supersede them altogether. 
In either case, the last expression of the sovereign will must 
control. 

While it is always a matter of the utmost gravity and delicacy 
to refuse to execute a treaty, the power to do sois a prerogative 
of which no nation can be deprived without deeply affecting its 
independence; but whether a treaty with a foreign sovereign 
has been violated by him, whether the consideration of a par- 
ticular stipulation of a treaty has been voluntarily withdrawn 
by one party so as to no longer be obligatory upon the other, 
and whether the views and acts of a foreign sovereign, mani- 
fested through its representative, have given just occasion to 
the political departments of our government to withhold the exe- 
cution of a promise contained in a treaty, or to act in direct 
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contravention of such promise, are not judicial questions; the 
power to determine them has not been confided to the judiciary, 
which has no suitable means to execute it, but to the executive 
and legislative departments of the government; it belongs to 
diplomacy and legislation, and not to the administration of 
existing laws. 

In the view of the court, if the legislative department sees fit 
for any reason to refuse, upon a subject within its control, com- 
pliance with the stipulations of a treaty, or to abrogate them 
entirely, it is not for the courts to call in question the validity 
or wisdom of its action. If the nation with which the treaty is 
made objects to the legislation, it may complain to the executive 
head of our government, and take such measures as it may deem 
advisable for its interests, even to a declaration of war. 

_ But the power of Congress, over a subject within its jurisdic- 
tion, can neither be taken away nor impaired by any treaty. In- 
asmuch as treaties must continue to operate as part of our munic- 
ipal law, and be obeyed by the people, applied by the judiciary 
and executed by the President, while they continued unrepealed ; 
and inasmuch as the power of repealing these municipal laws 
must reside somewhere, and no body other than Congress pos- 
esses it, the legislative power is applicable to such laws whenever 
they relate to subjects which the Constitution has placed under 
that power. 

That the power to abrogate treaties belongs to the political 
departments of the government, rather than to the judicial, has 
never been questioned. The controversy has been, as to whether 

‘the power to limit or abrogate a treaty, was confined to the Pres- 
ident, acting with the consent of the Senate, who alone could 
negotiate treaties, or whether co-ordinate power over existing 
treaties was vested in Congress. And the Supreme Court dis- 
tinctly held in those cases that Congress did have such power; 
at least to the extent of limiting or abrogating the provisions of 
a treaty in so far as such provisions might operate as a law 
within its jurisdiction. Treaties, in their nature and effect, 
have a twofold aspect. A treaty may be simply a compact 
between two or more States in their sovereign or corporate 
capacities; of this class are treaties of alliance, or it may operate 


q 
4 
4 
t 
wit 


THE POWERS OF CONGRESS OVER TREATIES. 377 


mainly upon the rights of individuals within the respective 
jurisdictions of the contracting powers, in which case it is like a 
statute, and capable of enforcement by the courts in the same 
way. Most treaties are of this kind. Of course, behind every 
treaty is the guaranty of the State that its provisions shall be 
scrupulously enforced within its own jurisdiction for the benefit 
and protection of the citizens of the other State. 

Now in so far as a treaty between the United States and a 
foreign nation can have effect as a law within this country, it is 
subject to be modified or amended by an act of Congress. So 
much was necessarily involved in, and decided by the Supreme 
Court, in the Chinese Exclusion cases. What power Congress 
has, if any, over a treaty, regarded merely as a compact between 
this nation and another, was not involved in those cases, and, so 
far as I am aware, has never been the subject of judicial con- 
sideration. Indeed, such a question would involve matters so 
purely political in their nature, belonging so exclusively to the 
political departments of the government, that the courts might 
well decline to consider it for want of jurisdiction. 

While the doctrine has become firmly established that Con- 
gress may override, in whole or in part, the provisions of an 
existing treaty, so far as it has force or validity as the supreme 
law of the land, the converse, to wit, that the treaty-making 
power of the government may, through treaty arrangements with 
a foreign nation, supersede laws enacted by Congress, while it 
has occasionally been asserted in theory has never, I believe, 
been followed in practice. It is true that the Constitution 
declares treaties and acts of Congress to be the supreme law of 
the land, and that the Supreme Court in a number of cases has 
given utterance to expressions such as the following: ‘+ With 
respect to matters proper for congressional legislation, treaties 
and acts of Congress stand upon an equal footing as parts of the 
supreme law of the land, and a later inconsistent provision of 
either repeals the earlier in the other.’’ Chief Justice Marshall 
in Foster v. Neilson,! uses this language concerning the treaty 
of 1829 between the United States and Spain, which affected the 
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title to lands in the Louisiana territory: ‘‘ It (treaty) does not 
say that those grants are hereby confirmed. Had such beeh its 
language it would have acted directly on the subject, and would 
have repealed those acts of Congress which were repugnant to 
it.’ Similar language is found in the opinion of the court in 
Whitney v. Robertson.! Butall such statements, wherever they 
occur, so far as they bear upon the -effect of a treaty upon an 
earlier act of Congress, are entirely obiter. The point was not 
involved in any of the cases, and, so far as I am aware, has never 
been before the courts. I believe it is also true that the treaty- 
making power, in entering into treaties with other nations, has 
always been scrupulous to respect existing laws, and in no 
instance has concluded a treaty whose provisions were in conflict 
with an act of Congress. . 

It is true that the President has negotiated numerous treaties 
with other nations which have overridden State laws, and the 
validity of such treaties has been upheld by the courts. Ex- 
amples of such are treaties conferring rights on the citizens of 
those nations to hold, inherit and transmit by inheritance, prop- 
erty located in this country. 

It is also true that quite recently the President has entered 
into treaties of commercial reciprocity with several foreign 
powers, which, if ratified by the Senate, will modify the operation 
of our tariff laws upon imports from those countries. But those 
treaties have been made under authority conferred on the 
President by Congress in the Dingley act itself. Indeed, in 
view of the express provision of the Federal Constitution,’ 
which vests in Congress the power, ‘‘To regulate commerce 
with foreign nations,’’ it is a matter of serious doubt whether 
the executive, even under the broad treaty-making powers 
conferred on him by that instrument, may, by a commercial 
treaty with a foreign State, regulate the duty on imports. 
If the pending treaty with Cuba attempts to fix tariff 
rates on importations from that island, it is not so 
clear how such a provision can be sustained in view 
of the language of the Constitution which I have just 
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quoted, unless the treaty provides for some action by Congress 
to carry its provisions into effect. That has been the usual 
course in the case of the many similar treaties which have been 
made with foreign powers since the formation of our govern- 
ment; especially has this been so whenever it was intended by 
a proposed treaty to supersede any provision of the Federal laws 
then in force. I may therefore venture the opinion, in conclu- 
sion, that a treaty will never be made by this government or at 
any rate carried into effect, so as to subvert an act of Congress, 
until it shall have received, in some manner, the sanction of that 
body; that the courts will never be called on to determine the 
force and effect of such a treaty upon existing laws, and that 
the danger of a clash between the treaty-making power and the 
legislative branch of the general government, while always 
present in theory, is to all intents and purposes nonexistent. 
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HOW TO GET AN EXPERT OPINION. 


Much of the criticism of expert testimony is based on the 
initial methods of securing expert witnesses ; and whether honest 
or dishonest, competent or incompetent, such witnesses are often 
suspected and accused of invariably reaching the conclusion 
desired by those who consult them. Fortunately there are 
honest witnesses, but even their testimony would be strength- 
ened if it could be partly relieved of this common suspicion. 
With some classes of expert testimony the prevailing method of 
presenting a case is perhaps necessary; but with handwriting 
testimony it would certainly be feasible to improve the present 
practice, and the self-respecting witness may be led to demand 
such a change. 

There are two sides to an issue at law, and the main facts 
involved cannot be in harmony with both contentions. One 
attorney therefore must of necessity stand for a mistaken or a 
dishonest claim. Such attorney may believe in the contention 
of his client, or he imay suspect, or may know that his conten- 
tion is false. Attorneys naturally desire to win cases, for upon 
that their reputation as advocates depends; and if such success 
must be wholly or partly secured through expert testimony, it 
is evident that the zealous and not excessively conscientious 
attorney will endeavor to secure favorable expert testimony ; 
while even the reputable attorney is tempted to secure such 
testimony as will best serve his purpose, although he knows that 
a dishonest witness is a dangerous assistant. 

No instructions need be given regarding the presentation of a 
dishonest case to a dishonest expert, or the presentation of such 
a case to an honest expert if he will permit it. The procedure 
is well understood. Such attorney will indicate in advance to 
his prospective witness his own contention and for whom he 
appears; he will discuss the merits of the case and outline all 
the available evidence that is favorable to his contention; he 
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will, in short, present all the strong points of his case and show 
why the facts ought to be as he is engaged to try to prove that 
they are; and after all this is done he will show the exhibits 
and promptly proceed to point out everything favorable that he 
can see in the writings; and then finally will ask for an opinion. 
A favorable opinion from the unscrupulous witness is naturally 
the invariable result; and if such an attorney is fortunate 
enough to have his case brought before a court where the con- 
flicting expert testimony is summed up by ‘ counting the wit- 
nesses,’’ he may, by such testimony, be able to confuse the issue 
to the extent of raising a doubt. The manner of employing the 
expert is not important if competent; and incompetent, honest 
and dishonest testimony is by the procedure practically all put 
in one class. 

Through inexperience or excessive zeal, or because of distrust 
of expert ability, an honest attorney with an honest case may 
attempt to insure a favorable opinion in presenting a question 
to a competent and reputable expert. Such procedure always 
weakens expert testimony. It is important that an attorney be- 
lieve in his own witness, and too many times he does not give 
such witness an opportunity to show whether he is competent or 
not. It is often difficult, and sometimes actually impossible, to 
restrain an attorney with a good case from giving information 
not necessary in order to present the problem in hand. 

The attorney with a good case may perhaps be justified in pre- 
senting his question in a favorable light to the dishonest and in- 
competent witness, who will, of course, give a favorable opinion, 
such presentation being simply for the purpose of getting such 
opinion on record, but with no intention of calling the witness 
on the trial. This is an instance where a bad reputation is a mis- 
fortune, because the initial fee is all that such a witness will 
receive. The witness who stands ready to go on either side of a 
case may thus be prevented from appearing; although, strange 
to say, there are a few so hardened that when they see that they 
are not to be called, they will desert in the face of the enemy 
and change their written opinion in order to get on the other 
side of the case where they will be called as witnesses. It is 
plainly the duty of the court to participate in the cross-examina- 
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tion of such a witness to a sufficient extent, and in such a manner 
as to show his rascality, or his ignorance, or both. 

The qualified and honest expert should not permit a case to 
be presented to him in a manner that seems to assume that an 
opinion will necessarily be favorable. With the attorney who 
has confidence in his case, or who wishes to know the fact, it is 
certainly better in every way to present his question to the rep- 
utable expert in an entirely different manner. 

First and most important, the expert should not know, until 
his opinion is given, by which party to the action his services 
are being sought. This method of presenting the question goes 
to the very root of the abuse of expert testimony. To insure an 
unbiased opinion, it is necessary that the matter be presented 
through a disinterested third party, who would simply be the 
medium through which the matter would be presented and 
through whom the report would be given. This method is 
necessary, because frequently the case is a public one, and also 
because in many instances the possession or nonpossession of 
the papers or the public office of the attorney, shows the relation 
of the attorney to the case. If such third party could be the 
judge of a court, and preferably the judge who would hear the 
case, then a great reform would at once be inaugurated. No 
legislation should be necessary to begin the practice, and if such 
procedure should become established, witnesses not thus secured 
would naturally be looked upon with suspicion. 

Judges are properly given much latitude in the matter of 
receiving or excluding expert opinions on atrial; and, with such 
information on the subject as would thus be secured, this dis- 
cretion could be exercised in such a manner as unquestionably 
to further the ends of justice. The greater participation of an 
informed and unbiased judge in the securing, receiving and 
weighing of expert testimony is one of the greatest possible 
reforms in connection with the subject. The crying necessity is 
the opportunity and ability to draw the line between the false 
and the true, between the pretender and the qualified specialist. 

One objection to this proposed method of securing the initial 
opinion is the imposing of additional duties upon judges of 
courts; but if such procedure would serve the ends of justice 
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and facilitate trials, it should be adopted. The plan would not 
necessarily require a great amount of attention, and most of the 
work could be delegated to a clerk; or, if he so desired, the 
judge could give his personal attention to the matter, particu- 
larly in a case where it would seem expedient to.do so. Under 
such procedure it would be desirable that opinions be submitted 
in writing with full and definite reasons — as the careful attor- 
ney always requires — and a copy of the opinion should remain 
with the judge. This latter practice would undoubtedly have a 
most salutary effect upon the witness, and would also be likely 
to correct many of the abuses of expert testimony, one of which 
is the foisting on the court, without notice or opportunity for 
investigation, of so-called ‘‘experts’’ who bring reproach upon 
the work of those who are worthy. The reports submitted 
would not necessarily become a part of the court record of the 
case, but might be called for; and such papers in the hands of 
a judge would undoubtedly be likely to assist in determining the 
truth in such legal contentions. 

To put the matter in definite form, let us suppose an attorney 
wishes an expert opinion as a first step in securing testimony on 
the question of a disputed writing. He will deliver the papers 
to a judge with the request that an opinion be obtained from a 
designated party. The attorney will state that he has not com- 
municated and will not communicate with the witness in any 
way until an opinion is given. The attorney will guarantee the 
required fee for the examination; but this payment will not be 
construed in any sense as a retainer, but simply to pay for the 
preliminary examination. The judge will simply ask for an 
opinion and the witness will not know for whom the opinion is 
desired, and need not know but that the judge is asking it on 
his own account, ‘*‘ for the information of the court.’’ Other 
details could be arranged as desired; but the main point gained 
would be a real test of expert ability and a removal of much of 
the justified suspicion surrounding such testimony. It would 
still be possible for lying attorneys and dishonest witnesses 
to deceive the court and jury, but it would make it more difficult 
to do so. 

Such a change of procedure would be hailed with delight by 
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those witnesses who are really competent, and would be a dis- 
aster to the charlatans and to those who are simply posing as 
experts, and who must be told what to look for or what is wanted 
of them. This practice would also give notice to the court of 
the ease or difficulty with which a contention is supported, and, 
in actions before surrogates or referees, would be especially 
effective in tending to secure unbiased, honest opinions. 

If the presentation of these questions through the judge of a 
court is not feasible, the presentation should be made through 
some other third party. An outside attorney could easily be 
secured, or a court officer, or some other public officer, or some 
reputable citizen. 


ALBERT S. Osporn. 
RocHEstTER, N. Y. 
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THE TAFF VALE CASE.1 


A recent unofficial report of the celebrated Taff Vale case in 
England shows that this tedious litigation has finally resulted in 
judgment for the plaintiff upon all the questions of fact sub- 
mitted to a special jury.? The interest in this case grows out 
of the fact that as to the English courts, at least, it establishes 
the responsibility of trades unions for the acts of their officials 
and members when such acts result in interference with railroad 
traffic, injury to property and the intimidation of employés. 
The frequency with which the case is referred to in legal 
journals and in the public press renders it worthy of a more 
extended notice than has been given to it heretofore in this 
REVIEw.*® 

The facts and circumstances which brought this case before 
the courts and the history of the litigation are as follows: — 

In August, 1900, a strike was declared among the employés 
of the Taff Vale Railway Company by direction of the officers 
of The Amalgamated Society of Railway Servants. This society 
is a trades union of railway employés and is registered under the 
English Trades Union Acts of 1871 and 1876.4 The grievance 
which led to the strike is not disclosed by the official decisions. 
The seat of the disturbance was at the Great Western Railway 
station at Cardiff in Wales. 

On August 20th, 1900, the railway company brought an 
action in the Queen’s Bench Division of the High Court of Jus- 
tice against the society in its registered name, in conjunction 


1 Taff Vale Railway v. Amalgamated 3 AMERICAN Law REVIEW, Nov.- 
Society of Railway Servants,70L.J. Dec., 1902, p. 893; s.c. Mar.-Apr., 
K. B. 905; rev’ng s.c. (1901) A.C. 1903, p. 269. 
426; s. c. (1901) 1 K. B. 170; s. ¢. 70 4 34nd 35 Vict., c. 31 (1871); 39 
L. J. K. B. 219. and 40 Vict., c. 22 (1876). 

2 London (Daily) Times, Dec. 20, 
1902. 


VOL. XXXVII. 25 


386 37 AMERICAN LAW REVIEW. 


with Richard Bell, the general secretary, and James Holmes, 
the organizing secretary, of the society for the west of England, 
including South Wales. On August 20th, 1900, Mr. Bell wrote 
to the general manager of the railway company, supporting the 
action of their employés in ceasing to work, and stating that all 
further negotiations were to be conducted through him. The 
railway company thereupon arranged for the engagement of 
other servants, and large numbers of men began toarrive at Car- 
diff for the purpose of taking the places of the strikers. These 
men were watched and beset, and, as was contended, were ille- 
gally prevented from entering the service of the railway com- 
pany. Several instances were given of forcible prevention of 
men so engaged to replace those on strike. Bell also published 
and circulated a pamphlet, known as the ‘ Blackleg’’ circular, 
in the following terms: — 


‘¢ STRIKE ON THE TaFF VALE Rattway. Men’s Headquarters, 
Cobourn St., Cathays. There has been a strike on the Taff 
Vale Railway since Monday last. The management are using 
every means to decoy men here whom they employ for the pur- 
pose of blacklegging the men on strike. Drivers, firemen, 
brakemen, and signal men are all out. Are you willing to be 
known as a blackleg? If you accept employment on the Taff 
Vale that is what you will be known by. On arriving at Cardiff 
call at the above address, where you can get information and 
assistance. (Signed) RicHarp BELL, 

General Secretary.”’ 


Further particulars were given of the interception of men on 
their arrival at Cardiff by Bell anda body of strikers, who asked 
the new men whether they wished to be known as ‘* blacklegs,”’ 
and offered to pay their fare home again. On August 30th, 
1900, two applications were made to Mr. Justice Farwell (a 
justice of the High Court attached to the Chancery Division) 
sitting as vacation judge,—one for an injuuction against Bell 
and Holmes and the society, and the other, on the defendant’s 
behalf, that the name of the society should be struck out of the 
action. On September 5th, 1900, Mr. Justice Farwell granted 
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an interim injunction on the summons against the society in the 
following terms: — 

‘It is ordered that the defendants, The Amalgamated Society 
of Railway Servants, their servants, agents, and others acting by 
their authority, be restrained until the trial of this action or 
until further order, from watching or besetting, or causing 
to be watched or beset, the Great Western railway station at 
Cardiff, or the works of the plaintiffs, or any of them, or the 
approaches thereto, or the places of residence, or any place where 
they may happen to be, or any workmen employed by or pro- 
posing to work for the plaintiffs, for the purpose of persuading 
or otherwise preventing persons from working for the plaintiffs, 
or for any purpose except merely to obtain or communicate 
information, or from procurig any persons who have or might 
intend to enter into contracts with the plaintiffs to commit a 
breach of such contracts, and that the costs be costs in the 
action.”’ 

At the same time the learned judge dismissed with costs the 
motion to strike out the name of the defendant society. The 
society thereupon appealed from the two orders of Mr. Justice 
Farwell, and on November 21st, 1900, the Court of Appeal — 
(the Master of the Rolls and Lords Justice Collins and Stir- 
ling) reversed the decision of Mr. Justice Farwell, and dis- 
solved the injunction granted by him against the society, and 
ordered the name of the society to be stricken out of the said 
action. A further appeal was then taken by the railway com- 
pany to the House of Lords, and a decision rendered therein on 
July 22d, 1901, reversing the Court of Appeal and sustaining 
the original order of Mr. Justice Farwell. The opinions in the 
House of Lords decision are by the Earl of Halsbury, L. C., 
and Lords Justices Macnaghten, Shand, Brampton and Lindley. 

Thus the question before the court throughout was, technic- 
ally, one of pleading; but it involved a judicial construction 
of the English Trades Unions Act of 1871 and 1876. These 
acts begin by legalizing the usual trade union contracts. They 
then proceed to establish a registry of trade unions. They 
give to each union or association the exclusive right to the name 
in which it is registered, and authorize it, through the medium’ 
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of trustees, to acquire and own a limited amount of real estate 
and unlimited personal estate for the use and benefit of such 
trade union and the members thereof. They provide that such 
registered union shall have officers and a treasurer, and make 
them liable to account. They require annual reports to be made 
to the bureau of registry of the receipts and expenditures of the 
union and of their assets and liabilities. Provision is further 
made that such registered union shall adopt by-laws and have a 
registered office and impose penalties for non-compliance. They 
permit registered unions to amalgamate with other trade unions. 
They direct that the funds accumulated shall be used for the 
purposes of the union and allow writs of injunction to restrain 
the misappropriation of such funds; and finally they provide for 
winding up the affairs of such registered trade unions. 

It appears therefore that the Trade Union Acts authorized the 
organization of numerous bodies of men capable of owning, as 
organizations, great wealth, employing servants and acting 


by agents. In short, such registered trade unions are vested . 


with substantially all the powers conferred upon corporations, 
particularly those organized for the mutual benefit of the 
members thereof, with the exception that, in the case of 
registered trades unions, the legal title to their funds and 
other assets is vested in trustees, and with the further difference 
that the acts do not affirmatively authorize such unions to 
sue and be sued in their registered names. 

These two exceptions, whether resulting from design or 
inadvertence in the passing of the Trade Union Acts, furnished 
the ground for contest in the Taff Vale Case. The contest 
was that of the strict constructionist against the liberal con- 
structionist in the judicial interpretation of a statute. 

Mr. Justice Farwell (the trial justice) says: — 

‘*This is not a case of suing in contract to which the 
provisions of section 4 of the act would apply; it is an 
action in tort, and the real question is, whether, on a true 
construction of the Trade Union Acts, the legislature has 
legalized an association which can own property, and can 
act by its agents by interfering in labor disputes between 
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employers and employés, but which cannotibe sued in respect to 
such acts.”’ 

The opinion written by Mr. Justice Farwell then discusses 
at great length the various phases of the case and reviews 
and distinguishes the numerous cases cited by the defendant’s 
counsel, together with the arguments adduced to show the 
non-liability of the defendant association for the damages 
complained of. The learned justice says: — 

‘‘If the contention of the defendant society were well 
founded, the legislature has authorized the creation of numerous 
bodies of men capable of owning great wealth and acting by 
agents with absolutely no responsibility for the wrongs they may 
do to other persons b#the use of that wealth and the employ- 
ment of those agents. They would be at liberty (1 do not at all 
suggest that the defendant society would so act) to disseminate 
libels broadcast or to hire men to reproduce the rattening 
methods that disgraced Sheffield thirty or forty years ago, and 
their victims would have nothing to look to for damages but the 
pockets of individuals, usually men of small means, who acted 
as their agents.”’ 

The court concedes the point raised, that the defendant 
society is not a corporation and that individuals and corpora- 
tions are the only legal entities known to the law which are 
capable of suing or being sued. The gist of the decision is 
stated in the following paragraph from the opinion by Mr. 
Justice Farwell: — 

‘¢ Although a corporation and an individual or individuals 
may be the only entities known to the common law who can sue 
or be sued, it is competent for the legislature to give to an 
association of individuals which is neither a corporation nor an 
individual nor a partnership a capacity for owning property and 
acting by agents; and such capacity, in the absence of express 
enactment to the contrary, involves the necessary correlative of 
liability, to the extent of such property, for the acts and defaults 
of such agents.”’ 

It is against this doctrine, which is the basis of the judgment 
of the trial court, that the Court of Appeal, in an opinion written 
by the Master of the Rolls (A. L. Smith), rendered their decision, 
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reversing the orders of injunction granted by Mr. Justice Far- 
well. The Court of Appeal says: — 

‘* When once one is given an entity not known to the law and 
therefore not capable of being sued, in our judgment to enable 
such an entity to be sued, an enactment must be found, either 
express or implied, enabling this to be done, and it is not correct 
to say that such an entity can be sued unless there be found an 
express enactment to the contrary.”’ 

The opinions in the House of Lords are not argumentative, 
but merely affirmative of the opinion by Mr. Justice Farwell. 
Lord Justice Lindley makes a brief reference to the fact that, as 
the legal title to the funds and property of registered trade 
unions are vested in trustees, it may require suit on the judgment 
before such property could be reached to satisfy any claim for 
damages which might be recovered against the trade union. 
The precise question decided in the Taff Vale case was one of 
pleading, and so it appears to be understood by the English courts. 
The case is cited and followed in Giblan v. National &c. Lab- 
orers Union in an opinion by Mr. Justice Walton, who says: — 

‘* As was explained in the case of Taff Vale Railway v. 
Amalgamated Soc. of Ry. Servants, a trade union is a collective 
name for a number of persons acting for certain purposes in 
concert. If such persons, so acting in concert, commit an 
actionable wrong, the person injured by such wrong can maintain 
an action against them just as he would against other joint tort 
feasors; and so far as the form of the action is concerned, it 
may be brought against either representative defendants, who, 
as Lord Macnaghten said in the Taff Vale case, fairly represent 
the whole body, or they may be sued in and by their collective 
name — that is to say, in the name of the union. 

‘*It must therefore be remembered that the‘ union’ which is 
made a defendant in an action is not a corporation or legal 
person, but is really the whole body of individual members 
of the union described for convenience by their collective 
name.’’! 


It appears that the suggestion of Lord Justice Lindley was 
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adopted by the plaintiffs and that their pleadings were amended 
so as to include as defendants the names of the trustees 
of the property and funds of the association. Accordingly the 
case came on regularly for trial on December 19, 1902, under 
the title of The Taff Vale Railway Company v. The Amalga- 
mated Society of Railway Servants, Richard Bell, General 
Secretary, James Holmes, Organizing Secretary, and Philip 
Hewlett, George Walock and John Pilcher, as trustees of said 
association. The trial was had before Mr. Justice Wills and a 
special jury in the King’s Bench Division. The claim for dam-. 
ages amounted to £27,000. After hearing the testimony and 
the arguments of counsel, the trial court submitted three ques- 
tions to which the jury returned answers within ten minutes 
without leaving the box. These questions and the answers 
thereto were as follows: — 

** Question 1. 

‘¢ Did the defendants conspire together to molest the plaintiffs 
by unlawful means? 

‘* Answer. Yes. 

Question 2. 

‘* Did they or any of them persuade the men whose notices 
had not expired to break their contracts? 

‘* Answer. Yes, all of them. 

Question 3. 

‘* Did they or any, and which, of them authorize and assist 
in carrying out the strike by unlawful means? 

‘* Answer. Yes, all of them.”’ 

By agreement of counsel the assessment of damages was left 
to the court, upon which judgment will be rendered at the 
next term. The injunction was continued against all of the 
defendants. 

Mr. Justice Wills, in his remarks to the jury, uses the follow- 
ing language : — 

‘¢ Strikes are dangerous things. Here was an army of 1,200 
excited men without sectional leaders under Bell’s command. 

‘* It was childish to say that the leaders were not responsible 
for the acts of the men under their orders because they did not 
order the particular acts. Frankenstein created a monster 


392 37 AMERICAN LAW REVIEW. 
which went about doing damage. If Frankenstein had been 
sued for that damage in an English court of law, could he have 
escaped liability on the plea that he was not responsible? No 
doubt Bell and Holmes approved of the violence committed and 
the damage done no more than Frankenstein did, but that did 
not afford an escape for legal liability. Then the ‘ Blackleg 
Circulars’ was a most important document. ‘ Blackleg’ was 
among the working-men a word of terror, and as a word of 
terror it was used in those circulars. ‘ Intimidation’ had been 
confined by judicial decision to that which raised a reasonable 
apprehension of personal violence. Did not the reference of 
being known as a ‘ blackleg’ amount toa threat? And these 


acts of violence were in some cases reported to the committee 
room as a triumph.”’ 


The decision in the Taff Vale case has received much adverse 
criticism from labor unions and the Liberal press in England. 
It has been characterized as ‘‘the unjust judgment of unjust 
judges,’’ as ‘‘ a pernicious example of judge-made law.’’ For 
twenty years after the passage of the Trade Union Acts it was 
universally assumed, first, that a trade union, though an organ- 
ization recognized by the law for certain purposes, could neither 
sue nor be sued; second, that as a strike was legal in itself, so 
the methods necessarily employed by the strikers were also legal, 
provided they led to no breach of the peace. But as the law 
now stands, so says the author of an article in the New Liberal 
Review for February, 1903, entitled ‘* Trade Unions and Law :’’— 

‘*It is illegal for trade unionists to issue lists of unfair firms 
with a view of preventing men from working for such firms or 
preventing other people from trading with them.’’! 

** Yet, on the other hand, employers are, through the medium 
of the character note system, constantly issuing black lists of the 
same description and preventing trade unionists from getting 
employment with firms which would otherwise employ them. 

‘¢ It is illegal for trade unionists to strike in order to compel 


men to join the union; ? yet employers discharge men simply 
because they are trade unionists. 


1 Lyons v. Wilkins, 68 L. J. Ch. 146; s. c. 1899, 1 Ch., 255. 2 Id. 


] 

YUM 


THE TAFF VALE CASE. 393 


‘* It is illegal for trade unionists during a dispute to peacefully 
persuade men not to enter the employ of a firm in conflict with 
a trade union;! yet it has been held legal for employers to 
refrain from trading with firms in order to compel the latter to 
join their combination.? 

*¢So long as these inequalities exist it is absurd to expect 
workmen to remain satisfied with the present state of the law.”’ 

The same writer points out that, at the time of the passage of 
the Trade Union Acts, a large number of trade unions opposed 
the plan of registration as therein provided. They argued that 
it would give unscrupulous employers the right of dragging 
unions from one court of law to another until their funds were 
exhausted. He shows that the membership of trade unions has 
increased within the last ten years from 1,508,298 to 1,922,780, 
and the funds in hand from 35s. 104d. to 71s. 84d. per member ; 
that the whole electorate of England comprises a little more 
than 5,000,000, whereas nearly 2,000,000 are included within 
the membership of trade unions; and it argues that the effect 
of the decision in the Taff Vale case will be to overthrow the 
present Conservative majority in the English Parliament. Other 
recent comments and criticisms of the case indicate that the 
decision is being ‘‘ worked ”’ into a political issue by the Liberal 
party throughout the United Kingdom. 

In the opinion of the writer of this article the decision in the 
Taff Vale case is a just one in so far as it fearlessly sustains the 
principle that the test of civil liability for damages is whether 
the injury was the natural incident or outgrowth of the existing 
relation of the party doing the injury to the condition out of 
which the act arose;* in so far as it discards the question of 
intent to injure as constituting an element of civil liability; in 
so far as it fixes the liability upon the whole body of the organ- 
ization which by its authorized agents and leaders produced the. 


1 Ried v. Friendly Soc. of Operative binatiuns (1898), Sec. 2, and cases 
Stonemasons, 71 L. J. (K. B) 634; cited. 
8. c. (1902) 2 K. B. 88. ‘Id. See also review of Taff Vale 
2 Mogul Steamship Co. v. McGreg- case, and cases cited, Cohen and 
gor, 23 Q. B. Div. 598. Howell on Trade and Labor, London, 
3 Cooke on Trade and Labor Com- 1901. 
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damage; in so far as it holds that, inasmuch as the property of 

the defendant association was held as a general fund subject to 
be used wholly, if necessary, in the furtherance of a strike, the 
damages which may be assessed are properly made payable out 
of such fund; and inso far as it places trade unions on an 
equality before the law with defendants of other classes who are 
liable to be sued as such in their collective names without re- 
sorting to the expensive and generally abortive method of suing 
a large body as joint tort feasors. 

But, on the other hand, the question arises, was the decision 
appropriate to the conditions and circumstances which brought 
the case before the court? Is it not judge-made law? The 
Master of the Rolls pointed out in -his decision that the power 
to create a new legal entity liable to be sued as such is vested in 
the legislature. Is not this decision an encroachment upon the 
legislative department of the government? Would not the 
same arguments as those employed by Mr. Justice Farwell and 
the House of Lords apply with equal force to unincorporated 
social clubs, beneficial societies, religious organizations and other 
associate bodies, which might sanction acts of certain of their 
members from which damages to the property or business of 
another had resulted? The opinions of Mr. Justice Farwell 
and of the Lords Justices manifest impatience, if not prejudice, 
arising out of the economics of the condition produced by the 
strike and the methods employed by the strike leaders to enforce 
their demands. The language used by Mr. Justice Wills, in his 
instructions to the jury, is severe and uncalled for. Like two 
notable cases in our own court of last resort, Marbury v. 
Madison and the Dred Scott Decision, public interest has been 
aroused and animosities engendered by burdening the opinions 
with bald and useless dicta which might have a place in the 
political forum, or in the discussion of political problems, but; 
which detract from the dignity of, if they do not disgrace, 
judicial decisions. 


Jno. G. STEFFEER. 
New York. 
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From my window in the court room looking over the Panay 
river, I see on the farther side, a group of native women wash- 
ing clothes. The pit, pit, pit of the wooden paddle, falling on 
the ear at regular intervals, bears witness to the unflagging 
industry of the little washerwoman; for the Philippino woman 
is a worker. Our little brown sisters, whatever may be said of 
the indolence of their husbands and brothers, are industrious 
and thrifty. They are, in fact, the business portion of the com- 
munity, keeping little shops that are found in every nook and 
corner of the pueblos, stocked with goods that may have cost 
altogether one or two pesos, where they sit .patiently all day, 
accumulating a few duckles, perhaps, to be squandered by the 
idle, worthless husband in the cockpit or other species of 
gambling. 

Washing clothes is, however, the prime occupation of the 
Philippino woman. The group across the river make merry 
pastime of the work, cheerfully laughing and chatting as they 
dip a garment in the turbid waters of the stream, then, gather- 
ing it into a wad they proceed to cleanse it by diligently 
belaboring it with a wooderft paddle. 

Not far from the group of washerwomen, are two men en- 
gaged in sawing a large loginto boards. This scene is eminently 
a tropical one. The broad-brimmed umbrella-looking hats, the 
slow patriarchal manner of converting the great tree trunk into 
boards, all tally with the people and their ways, presenting a 
picture eminently characteristic of the Philippines and the 
Philippinos. 

Descending the river, with almost the speed of steam 
launches, come two boats of primitive construction, each hol- 
lowed from a single log. Sexted in stern and bow are the two 
boatmen. The swift current, aided by rapid and vigorous 
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strokes of the paddles, bears the boats along with railroad speed. 
The gunwales of the canoes are almost on a level with the water, 
so near that it appears as though the least inclination would 
cause the liquid in the boat to mix with the muddy waters of the 
stream: the canoe being filled with a yeasty looking liquid drawn 
from the nepa plant, and which is in course of transportation to 
one of the vino manufactories of the pueblo. 

All along the banks of the Panay is a dense growth of the 
nepa, which supplies a sap from which is made great quantities 
of the national beverage, vino, as well as alcohol, the manufac- 
ture of which constitutes one of the principal industries of the 
province. 

Among the Philippinos are found a multiplicity of facial 
types, the seven defendants, now on trial before the court, 
affording a good illustration of this statement. There sits a low- 
browed, impassive looking Taou, whose great-greatgrandfather 
may have been one of the crew of the piratical proa that scut- 
tled American vessels, and cut the throats of their crews, in the 
Sulu seas, a century ago. Sitting by the side of the party with 
Malay cast of countenance is a young fellow with regular Euro- 
pean features, whose father may have been an officer in the 
Spanish army. There, one whose thick lips and general appear- 
ance betrays his negrito origin. The slightly inclined eyes of his 
neighbor give unmistakable evidence that the possessor belongs 
to a very numerous and consequential element of the Philippino 
population, the Chinese Mestizo, who not only constitute a con- 
siderable proportion of the population, but are the brightest, 
sharpest and most enterprising element of the native people of 
the archipelago. 

They present an interesting study of human nature, as they 
gather, witnesses and defendants, day after day in the court 
room, these Philippino people of uncertain origin. In being of 
small stature generally, and of dark complexion, there is a uni- 
formity; otherwise, there is a decided difference of individual- 
ity. There is the low forehead, the retreating forehead, the 
narrow forehead and the beetling brow, each presenting a radi- 
cally different expression; complexions varying from almost 
European whiteness to almost Ethiopean darkness; brutal faces, 
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frank pleasant faces, and faces comparable to a brown paper 
mask; they are men and women of a thousand varying types. 

The particular offense alleged against the seven defendants in 
question is that of robbery in bands; the property alleged to have 
been stolen, a cariboo. The crime of robbery in bands is com- 
mitted whenever three or more gather in a band for the purpose 
of committing robbery. In this country robbery in bands is one 
of the most frequent of crimes, the men having a habit of 
gathering together and looting the houses of the poor and 
defenseless. In case there is a firearm in the hands of any of 
the gang, they are enabled to terrorize the entire neighborhood. 
Sometimes wooden guns are carried, which succeed in the pur- 
pose of deceiving the credulous and timid people. 

Cariboo stealing is a frequent offense, and one that calls for 
severe and prompt punishment, as the subject of the theft is 
often the property of a poor man, whose sole dependence for the 
support of himself and family is taken from him, by depriving 
him of the only means of cultivating his little patch of rice land. 
Raids are made on the hacienda of the rich planter, and a large 
number of cariboo are driven off at once; but frequently the theft 
is of the poor man’s only cariboo, which is driven off by the 
cowardly gang without apparent compunction, compassion being 
a rare virtue in the Philippino breast. A few notable examples 
of justice as formerly dealt to horse-thieves in certain sections 
of the United States, might have a beneficial effect if adminis- 
tered to the cariboo thieves of the Philippines. 

The rules of evidence, as understood in the courts of the 
States, are comparatively unknown to the Philippino lawyer. 
Hearsay evidence is freely admitted, the native attorney rarely 
interposing an objection to any question propounded to the wit- 
ness, however immaterial or even ludicrous it may be judged 
from the standpoint of an American lawyer. The following is 
a literal translation of an interrogatory put to a witness for the 
government, by the Provincial Fiscal, the official corresponding 
to our prosecuting attorney, in the trial of a certain criminal 
action in one of the courts of first instance of the islands. The 
witness having been duly sworn was asked: ‘If it is true that 
the deponent was present when the accused, Antonio Desem- 
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brano, was on post as sentinel over some prisoners confined in 
one of the rooms of the municipal building, and when the 
accused took a cartridge from the pouch he wore around his waist, 
and when the same accused put it in the Remington rifle he carried 
in order to ascertain as to whether or not it fitted in said firearm, 
and if the deponent observed that when the cartridge was in 
place, the accused, Antonio Desembrano, through carelessness, 
touched the trigger causing the firearm to shoot Gregorio Flores, 
who was laying asleep on two tables.’’ The transcript proceeds 
to state the reply as follows: ‘* He answered that all that the 
question contains is true.”’ 

The average Philippino witness has an indistinct idea of time 
or distance. The latter he usually measures by arms’ lengths, 
the distance being almost invariably given, as so many brazos, 
the brazo being the length of the arm from the tips of the 
fingers to the middle of the breast, though occasionally the reply 
will be, to a question calling for the distance between two points, 
as far as from here to the church, or a certain building or tree, 
or some fixed object visible from the window of the court room. 
Recently an old Taou established a new standard of time by 
answering the question, ‘‘ How long were the men in the house?”’ 
as follows: ‘* About twice as long as it would take to boil a pot 
of rice.”’ 

The testimony of the native on the witness stand is trans- 
mitted to the court through three languages, the original being 
that dialect of the Visayan tongue spoken by the natives of this 
particular island. The Visayan escribiente interprets to the 
Spanish court interpreter, who in turn translates into English for 
the judge. Thus the statement filters through three different 
tongues from the witness to the court. 

The Spanish language has made but little impression upon the 
mass of the native population, the common people talk their 
own language; each tribe its peculiar dialect; in Luzon the 
Tagallo; Ilacono in Cebu; in Panay and the other islands of the 
Visayan group, the Visayan dialect. Philippino is the language 
of the home; the parents teach it to their children; it is the 
tongue of the households of the Archipelago. The educated 
classes who understand Spanish, understand as well or better the 
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native language of the country. All the lawyers in the court 
room, there being none but native attorneys, understand Visayan, 
as do the escribientes and court officials, it being the tongue of 
their infancy. So infrequent is the appearance of a native 
witness before the court that gives his testimony in any other 
than the language of the country, that it may be said that the 
Spanish is an unknown tongue under such circumstances, in the 
court room: the rule that the Philippino witness gives his 
testimony in the language of the Philippino, being so seldom 
departed from that it may be said that the rule has no excep- 
tion. The Philippinos are wanting the language of a civilized 
nation. The three centuries of Spanish domination has failed 
to impress the Spanish tongue as the language of the people, 
whatever may have been the influence of the Castilian on their 
social, political and religious life. 

An able writer has said that the most precious heritage of the 
English-speaking people is their language. It is undoubtedly 
true that their language is a mighty instrumentality in the ex- 
pansion of the Anglo-Saxon race. Should American social, 
political and legal institutions, ever flourish in the Philippines, 
it will be brought about largely through the influence of the 
English language. In the public schools it is taught to the 
children, so that, it is to be hoped that, to a certain extent, 
American and English literature may be somewhat familiar to 
the next generation, and English the language of the Philippfno 
people. After the first of January, 1906, it will become the 
language of the courts of law, it being provided by the existing 
law that Spanish shall continue the court language until that 
date. 

The native on the witness stand is occasionally voluble, giving 
his testimony with great animation, sometimes rising to his feet 
and acting the scene in pantomime. Ordinarily, however, he is 
somewhat stolid and impassive, answering only after repeated 
attempts to enable him to understand the question. Whether 
his hesitation arises from ignorance, reluctance, or a desire to 
color his testimony, it is frequently difficult to tell. The 
Philippino mind, is not, I think, naturally logical. Their state- 
ments are likely to be vague and elaborate rather than brief and 
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concise, as shown by the literal translation of a reply given to a 
question propounded to a doctor in a case involving the contest 
of a will, which was as follows: — 

‘*Asked to state whether a lady of eighty years of age, in 
her pathologic state due to her age, could find herself with 
sufficient mental faculties in order to dispose of her property 
which would be distributed after her death, he answered that if 
suffering for a long time from a pathologic state due exclusively 
to old age, and if, during such a period, the organs had become 
degraded and especially so the brain, which, being the first 
organ to suffer from a fatty degeneration preventing thereby its 
proper functions in perceptive as well as receptive ideas, and as 
that organ would be rendered incapable of executing the 
physiologic functions of the nervous cellules, it is not possible 
that a few days before her death she would have been able to 
retain the integrity of her mental faculties. However, as life is 
only the substantial union of the body and the soul, the exterior 
manifestations are verificated by the use of the organs which 
have as their functions the giving of motion. If these organs 
are enfermed, these manifestations are annulled, as happens when 
the exterior surface of the marrow of the bones suffers injury 
producing paralysis. On the other hand, if these organs are 
uninjured, the said functions are verificated in a perfect manner. 
We see men, who before they reach a decrepid age, have their 
intellect annulled through waste of the cerebral organ, be it 
either through abuse or sickness; and again we see others who 
conserve their intellect until a very advanced age, as for instance, 
Queen Victoria of England and his Holiness the Pope Leon 

The Visayan witness attends court under manifold difficulties. 
While the distances are not great to any point in the district, 
traveling is very difficult, the roads being somewhat as a cen- 
tury ago in the United States. During the rainy season, they 
are well nigh impassable for vehicles of all descriptions; 
which latter circumstance, however, matters little to a large 
proportion of the witnesses, they being too poor to come over- 
land by any other means than walking. In this particular dis- 
trict many come by boats down the river, or along the coast. 
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The people are so wretchedly poor that they are not only 
obliged to walk to court in obedience to a summons, but are 
unable to supply themselves with sufficient food while away from 
home, sometimes appealing to the court to be allowed to return 
home for the reason that they have nothing to eat. No compen- 
sation being allowed, neither for mileage nor for time spent, 
attending court as a witness is an unprofitable business in the 
Philippines. 
W. F. Norris. 


Capiz, ISLAND OF Panay, P. I. 
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NOTES. 


Dean Lawson OF THE Missouri State University Law Scuoor. — 
Prof. Jonn D. Lawson has been appointed Dean of the Law School of 
the University of Missouri, in succession to the late Judge Martin. 
The appointment was one eminently fit to be made. Prof. Lawson has 
been a member of the law faculty of that institution for many years, 
and has been universally popular among the students, by reason of the 
fact that he has not taken on those arbitrary and offensive manners 
which teachers so often acquire. His universal good nature, conjoined 
with his great and varied learning in the law and his clear powers of 
exposition, marked him as the natural successor of the late lamented 
Dean. Dean Lawson is still a young man, something in the neighbor- 
hood of fifty. Born in Canada, he received a university education and 
also an education in law in that country. In 1876 he came to the 
United States to seek his fortune in the ‘‘ States,’’ as they say in 
Canada. By a mere accident he fell in with Seymour D. THompson, 
who was then editing both the Central Law Journal and the Southern 
Law Review. Mr. Thompson had been lately appointed by Judge Dil- 
lon, Master in Chancery of the United States Circuit Court for the 
Eastern District of Missouri, and was overwhelmed with the work that 
came into the Master’s office. He needed an assistant and determined 
to try young Lawson. The genius, energy, persistency and adapta- 
bility for literary work possessed by Mr. Lawson did the rest. All he 
wanted was an opening: he needed no patronage; but from that time 
on he went forward and builded an honorable and distinguished career. 
It is not unlikely that the Democrats of Missouri will put him on the 
Supreme Bench, just as the Republicans of Iowa did Prof. McClain. 


CHARACTER OF Mr. Justice Day. — According to a Washington 
correspondent of the New York Evening Post, ‘* what probably had large 
influence with the Attorney-General in recommending Judge Day’s pro- 
motion to President Roosevelt was his well-known bent of mind regarding 
the trust and labor questions. Mr. Day is a very conservative thinker, 
and a man who abhors everything in the nature of ‘ fireworks.’ He 
studies out his conclusions with a calm mind, and doubtless for that 
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reason has acquired a reputation among more showy lawyers of being 
slow. He is indifferent to popular clamor, knows no favorites, and is 
absolutely frank in his utterances. For these reasons, though there 
may be many more brilliant practitioners at the bar, he has always had 
the reputation for being a safe man, and strong in the conservative 
sense.”’ 


PRIVILEGE OF COUNSEL IN ARGUMENT: StaTING InpivipuaL BeELier 
or GvuILt AND Innocence. — A lawyer who prosecutes or defends in a 
civil or in a Criminal case, is not a sworn witness and is not subject to 
cross-examination. It is therefore not a part of his duty, but is a vio- 
lation of professional propriety for him to express to the jury in the 
argument his own belief of the guilt or innocence of the prisoner, or, in 
a civil case, of the merits of the action or the defense. In a prosecu- 
tion for the alleged crime of sodomy before Mr. Justice Herrick, of the 
Supreme Court of New York at Albany, this rule of professional 
propriety was transcended both by the lawyer for prosecution and the 
lawyer for the defense. It seems that the judge should have stopped 
this at the very outset. Instead of this, he called the attention of the 
jury to the matter in charging them in the following language : — 


Perhaps it is well, gentlemen, before we come to consider this case, to 
brush away some of the things that have no business in it. Each counsel that 
you have observed here has proclaimed his belief; the one that of the innocence 
of his client, and the other the guilt of the man he is prosecuting. You will 
not take that into consideration fora moment. It is a grossly unprofessional 
thing for a lawyer to state to a jury what his belief is. Counsel of experience, 
reputable counsel, never indulge in it. These gentlemen, when they get older 
and have more experience and have paid more attention to the ethics of the 
profession, I think will not indulge in that sort of thing. They carry no weight; 
it is the unsupported statement of men. They are placing themselves for credit 
and standing in the community before you without the sanction of an oath that 
any witness presents in a case. You haveno right to consider it for a moment, 
excepting as an indication that the counsel have not risen to the best standing 
of their profession. 


Worps In Scots Law.—An American (perhaps 
also an English) student of Scots law will have to adjust his memory 
and his organs of speech to a good many words which are not found 
elsewhere in the English language. In proof of this we clip from the 
Scots Law Times the statement of facts in the case of Reid v. Gow,} 
as follows: — 


1 10 Scots Law Times Reports, 606. 
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This action was at the instance of James Reid, senior, foreman joiner, 
against Messrs J. Gow & Sons, furniture dealers, Glasgow, and concluded for 
damages against the defenders for the wrongous use of arrestment of the pur- 
suer’s wages in the hands of his employer. The case stated that the defenders, 
upon the llth of September 1901, obtained decree in absence against the pur- 
suer and his son, jointly and severally, for the sum of £8, 2s. 6d., with 6s. 7d. of 
expenses, on account of the price of certain furniture purchased for the pur- 
suer’s son, for the payment of which it was alleged the pursuer had bound 
himself as guarantor. Upon said decree, arrestment of the pursuer’s wages 
was laid on upon 10th January 1902. The pursuer averred that on or about the 
following day he called upon the defenders and explained that he had not guar- 
anteed payment, that the alleged guarantee was signed by his wife, and that the 
defenders thereupon undertook not to proceed with diligence against him. This 
was denied by the defenders. In spite of the said alleged undertaking, arrest- 
ment of the pursuer’s wages was again laid on on 7th August 1902, and again 
on or about 26th September 1902, the said arrestment being followed by a 
summons of furthcoming on 30th September 1902. The pursuer having con- 
sulted a law agent, a sist of the original decree was brought, and on 23rd 
October 1902 the decree was recalled, and the pursuer was assoilzied in the 
action of furthcoming. The pursuer, on the averment that he had suffered loss 
and damage from the wrongous use of arrestment, brought this action. 


Dw Strato Murper Brutus? —By all accounts he was a partici- 
pant in the homicide of his master, and, under the English law, would 
have been hence guilty of murder. This subject was canvassed some 
time ago by J. B. Mackenzie in the Canada Law Journal. He quotes 
the well-known passage from Shakespeare : — 


I prithee, Strato, stay thou by thy lord; 
Thou art a fellow of a good respect; 
— Thy life had had some smatch of honor in it; 
Hold then my sword, and turn away thy face, 
While I do run uponit. Wilt thou, Strato?”’ 
Strato —‘‘ Give me your hand first. Fare you well, my 
lord.” 
Brutus —‘“‘ Farewell, good Strato. Caesar, now be 
still; 
I killed not thee with half so good a will. 
(He runs on his sword, and dies. ) 


Whether a criminal quality attached to his act of obedience to the 
command of his master depends upon the mooted question whether he 
was a soldier, a domestic servant not a slave, or a slave. In English 
law this question would be unimportant; but as the master, down to 
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the time of Hadrian, possessed, under the Roman law, the power of 
life and death over his slave, that law would probably have excused 
Strato in murdering his master in conformity with his master’s com- 
mand. By the common law of England it seems that such a defense 
would not be admitted, though it might appeal to the merciful inter- 
position of the pardoning power. Speaking with respect to the English 
law on this question, Mr. Mackenzie says: — 


The authority making known the conditions which establish complicity in 
the act of a felo de se is R. v. Dyson.! The issue arising there was a compact 
entered into between a couple, one of whom perished,to drown themselves. 
The judge told the jury that, if they believed the prisoner only intended to 
drown himself, and not that the woman should die with him, they should acquit 
the prisoner, but if they both went to the water with the purpose of drowning 
themselves, each encouraging the other in the commission of a felonious act, 
the survivor was guilty of murder. He also told the jury, that, though the in- 
dictment charged the prisoner with throwing the deceased into the water, yet, 
if he were present at the time she threw herself in, and consented to her doing 
it, the act of throwing was to be considered as the act of both. The jury found 
that the prisoner and deceased went to the water with the purpose of drowning 
-themselves, and the prisoner was convicted; and, on a reference to the judges, 
they were clear that, if the deceased threw herself into the water by the en- 
couragement of the prisoner, and because she had thought he had set her the 
example in pursuance of the agreement, he was principal in the second degree, 
and guilty of murder. 

In R. v. Allison,? where it appeared that the prisoner and the deceased, who 
had been living together as man and wife, being in great distress, agreed to 
poison themselves, and both afterwards took laudanum, the woman alone dying, 
Patteson, J., held, on the authority of R. v. Dyson, that if two persons mutually 
agree to commit suicide together, and the means employed to produce death 
only take effect on one, the survivor will, in point of law, be guilty of the 
murder of the one who died. R. v. Jessop,’ adopts the ratio decidendi of the 
earlier cases. 

The law in England being settled on the subject, it is a matter for surprise 
that in the case of George Pearson who was convicted in Hamilton about a year 
and a half ago for murdering a young woman, said to be his sweetheart, the 
Crown omitted to question as a defense raised on his behalf the allegation that 
they had agreed to die together. 


Sarmst Lovis Convicts HER FRANCHISE BoopLters.— The Globe- 
Democrat (Rep.), commenting on Lincoln Steffens’s article in McClure’s, 
on ‘* The Shamelessness of St. Louis,’’ says in part: ‘‘ Of all cities in 
the United States, St. Louis is the only one that has advanced to the 
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stage of fighting, in deadly earnest, a battle with franchise boodlers, 
In fourteen cases tried there have been thirteen convictions to the 
penitentiary for giving, accepting, or offering bribes, or for perjury. 
In every instance St. Louis juries returned a verdict of guilty except 
one, in which the judge stopped the trial for lack of evidence and 
directed the jury to acquit without leaving their seats. What other 
city has made such a jury record in defense of public honesty and in 
behalf of honorable civic conduct? ’’ 


Tue Late Joun Bearp ALien. — This distinguished man died in 
Seattle, Wash., in January last. He was born in Indianain 1845, and 
was educated at Wabash College. During the latter part of the civil 
war he served as a private in an Indiana regiment. After the war he 
lived in Rochester, Minn., until 1870, when he was admitted to the 
bar. In the same year he removed to Washington Territory, where he 
soon became active and prominent in politics. From 1878 to 1885 he 
was United States Attorney for the Territory, and for a number of 
years he was Reporter both for the Federal and local courts. He was 
elected to Congress in 1889, but soon afterwards his services to the 
Territory were recognized, upon its promotion to Statehood, by his 
selection to represent it as Senator. His term expired in 1893. Since 
then he has been practicing law in Seattle. 


A New Way To Ostain a Conression. — The following has been 
going the rounds of the lay press: — 


A justice of the peace in Calaveras County, Cal., hada case that puzzled him 
nota little. An Indian had been arrested for breaking into a cabin and stealing 
a pair of breeches, and was formally charged with burglary. The old justice 
took all the testimony down in writing, as he is required to do under the code, 
and, as it was conflicting in character, he was in a quandary. 

Two or three witnesses had testified positively to the fact that the Indian had 
been in the immediate vicinity on the day of the theft, others that they had seen 
the breeches in his possession, while several others swore just as positively that 
he was in a different part of the county when the crime was committed. After 
reading the evidence over carefully the justice announced that he would take 
the case under advisement until the next day. 

When the time came for deciding the case the old justice took his seat at his 
desk, cleared his throat and announced: — 

“ The law makes it my duty to weigh the evidence for or against the accused 
and to decide according to the most ponderous.”’ 


4 


NOTES. 407 


The justice procured a pair of gold scales, and placing the written evidence 
against the accused in one pan and the evidence in his favor in the other, an- 
nounced as the pan containing the incriminating testimony went down: — 

“The weight of evidence is against the accused. He is held to answer be- 
fore the Superior Court for the crime of burglary with bail fixed at $1,000.” 

The superstitious Indian thought the scales were a contrivance for getting 
at the truth, and when they decided against him, broke down and confessed. 


A SaGE Proposition. — The New York Sun thus comments on a sage 
proposition put forward by some of the hair-brained leaders of a great 
labor organization : — 


The United Mine Workers of America, in the course of some resolutions 
passed for the benefit of Congress, propose among other things “‘ that Federal 
judges can issue injunctions in labor troubles only on the application or 
approval of two or more elective judges.’? The most interesting thing about 
this ridiculous suggestion is the manifest desire to introduce a povitical element 
into the administration of the law. As the Supreme Court of the United States 
consists of appointed judges, indorsed by the Senate, of course the United 
Mine Workers have no respect for that august tribunal. 


ATTITUDE OF THE New Scpreme Court Justice witH REsPEcT TO 
ImpeRIALIsM. — Speaking of the new Supreme Court Justice, the New 
York Evening Post says: — 


Judge Day is supposedly in accord with those who maintain that new blun- 
ders require new judicial opinions. That he was strongly against the annexa- 
tion of the Philippines, appears in his dispatches from Paris as Peace 
Commissioner. He flatly told President McKinley that annexation was 
opposed both to ‘‘ the spirit of our institutions’’ and the “‘ declared disinter- 
estedness of purpose and freedom from designs of conquest with which the 
war was undertaken.’’ Later, when the kindly President insisted that the 
commissioners demand the Philippines by the stark right of conquest, Mr. Day 
agreed with Senator Davis in holding such a claim to be valid neither in law 
nor in morals. One sees, then, how much he will have to live down, if he 
expects to recover the good opinion of Imperialists. 


AMENDMENTS TO THE CorPoRATION Law oF NEw JERSEY. — JAMES 
B. Ditt, Esq., of the New Jersey bar, sometimes called ‘‘ the father 
of trusts,’’ has issued a pamphlet consisting of recent supplements to 
the New Jersey statutes relating to corporations. The statutes are so 
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arranged as to be cut out and pasted to face certain indicated pages of 
his original work. In his preface, Mr. Dill calls attention to two 
important decisions of the New Jersey courts, in the following 


language : — 


The first with regard to the payment of unearned dividends and the liability 
of the directors thereunder. The decision in Siegman v. Maloney,! to the effect 
that directors were not liable for the payment of unearned dividends, except in 
case of insolvency of the corporation, has been overruled, and the Court of 
Errors and Appeals, in an opinion filed March 11, 1903,? holds strongly to and 
establishes the contra doctrine. The court affirms the liability of directors for 
the payment of unearned dividends to the corporation, even though the cor- 
poration be not insolvent, and although the stockholders do not return the 
dividends. 

Another case of importance is the decision of the Supreme Court in State 
ex rel. O’Hara v. National Biscuit Co.,> in which the court refuses to 
adopt the theory that the stockholders’ right to examine the stock and 
transfer books of the company, under section 33 of the Corporation Act, is 
an absolute right, and that the language of that act extended the common law 
right. The court holds that the motive of the stockholder in seeking for the 
examination is a subject of inquiry, and that as a matter of practice he is not 
entitled, as of course, to a peremptory mandamus, but that the issue as to the 
propriety of the stockholder’s demands must be heard and decided according 
to usual practice. 


PROSECUTION OF PuBLIC CORRUPTIONISTS IN MissourI. — The 
prosecution of public officials for corruption in office scarcely furnishes 
material for comment in a legal publication, except where questions of 
law arise and are decided by authoritative courts. It may properly be 
said, however, that, through the exertions of one able, fearless and tire- 
less officer, JosepH Wineate Fork, Circuit Attorney for the Eighth 
Judicial Circuit of Missouri, which embraces the city of St. Louis, fif- 
teen public officials in that city have been convicted of crime$ involving 
corruption in office. One of them seems to have been convicted upon 
inadequate evidence, and his conviction was reversed by the Supreme 
Court of Missouri. At the time of this writing none of the convicted 
persons has gone to the penitentiary. The prosecution began with 
the indictment of members of the Municipal Assembly of the late city 
government of St. Louis, and of third persons charged with bribing 
them to get public franchises. It has lately focused upon mem- 


1 51 Atl. Rep. 1003 (cited in Dill on 2 Appleton et al. v. American Malt- 
Corporations, at p. 61). ing Co., not yet officially reported. 
3 54 Atl. Rep. 241. 
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bers of the last two legislatures of Missouri, and at the time of this 
writing some of them are under indictment at Jefferson City for 
accepting bribes. The spectacle of the Lieutenant-Governor of the 
State fleeing the State and becoming, in substance, a fugitive 
from justice in consequence of his alleged participation in the 
act of corrupting the legislature in favor of a trust popularly 
known as ‘‘ the Baking Powder Trust,’’ was very disheartening, 
but it is to be said to his credit that he finally determined to return and 
to go before the grand jury and to tell all he knew about the matter. 
And he had sufficient sense of propriety ‘to resign his office. It was 
peculiarly unfortunate that this scandal should have culminated at the 
time when the State of Missouri and the city of St. Louis were cele- 
brating the 100th anniversary of the Louisiana Purchase. They were 
inviting the Governors of other States, the National Administration, 
the Diplomatic corps and the world to that celebration, and regaling 
them with the stench of this most regrettable yet necessary public in- 
vestigation. An indictment is not necessarily a conviction, and, 
although the public mind in Missouri has been for a long time almost 
in a frenzy over the results of these prosecutions of public officials and 
others, lawyers will adhere to their settled habit of suspending judg- 
ment until juries pronounce their verdicts after fair and impartial 
trials. 

Upon one question all persons, with the exception of some of the 
practical politicians, will agree, and that is that the most generous 
measure of public thanks is due to Mr. Circuit Attorney Fok for his 
fearless and persistent inauguration and management of these prose- 
cutions. The honest people of Missouri cannot do too much for him. 
It is true that the public revelations of corruption which are necessarily 
made through these prosecutions wound the pride of the people of Mis- 
souri and humiliate them in the estimation of other States. An effec- 
tual reply to the slurs of the newspapers of other States, and especially 
to those of Pennsylvania, is that Missouri exposes and convicts her 
public corruptionists while the other States do not. If they like Mis- 
souri, let them do as well as she has done with her public corruption- 
ists; if they do not like her, let them do better. 


Tue Marytanp Law REVIEW AND THE ANDREWS Divorce Case. — 
The Maryland Law Review continues to maintain its excellent stand- 
ard. It is published monthly by the Faculty of the Baltimore Law 
School. We happen to have before us the number for March of the 
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present year, which contains an article on ‘‘The Abuses of Expert 
Testimony ’’ by William Reynolds, and another article on Interstate 
Recognition of Divorce, commenting especially on the late decision of 
the Supreme Court of the United States in Andrews v. Andrews. This 
last article is from the pen of Davin Stewart, whom we recall as the 
author of a work on the law of Marriage and Divorce. Mr. Stewart is 
at a loss to understand the grounds on which Justices Brown, Shiras 
and Peckham dissented. Perhaps it was upon the ground that An- 
drews had really acquired a residence in South Dakota for the purpose 
of the proceeding. His general residence was in Massachusetts. He 
went to South Dakota and remained there in a hotel fo. the period of 
six months, which was a sufficient residence under the statute of that 
State to entitle him to sue for a divorce. During this time he voted 
at one election. When the statutory period had expired he brought an 
action for a divorce against his wife in Massachusetts. He caused 
notice to be served upon her, and she appeared and filed an answer, 
denying that his domicile was in South Dakota, denying that she had 
been guilty of any wrong in the matrimonial relation, and alleging that 
he had practiced cruelty upon her. A divorce was granted to Mr. An- 
drews, and one or two days afterwards he returned to Massachusetts, 
where he lived until his death, which took place about six years after the 
divorce. Two years after obtaining the divorce he married again. After 
his death the ancient wife and the new wife set up rival claims to the 
right to letters of administration upon his estate. The Supreme Judicial 
Court of Massachusetts held that the South Dakota divorce was void 
and that the old wife was entitled to the grant of letters.’ The case 
was taken to the Supreme Court of the United States on the ground 
that the Massachusetts decision failed and refused to give full faith and 
credit to the judgment of divorce in South Dakota. The Supreme 
Court of the United States, in an opinion written by Mr. Justice WHITE, 
affirms the decision of the Massachusetts court and declares that the 
question is ‘‘ free from difficulty.’’ The analysis of the decision by 
Mr. Stewart in the Maryland Law Review will repay careful perusal. 
He agrees that the case is ‘‘ free from difficulty.’’ 

It is to be regretted that every State in the Union has not a publica- 
tion of equal merit, to deal not only with local, but with general legis- 
lation and jurisprudence. 


1 176 Mass. 921. 
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Mr. CHALMERS ON THE STATE OF THE STATUTE Law IN ENGLAND. — 
We take the following from the Law Journal (London) : — 


“ An ungodly jumble’ was Oliver Cromwell’s description of: the laws of 
England, and Mr. M. Chalmers, in an interesting article on “‘ The State of the 
Statute-book,’’ in “‘ The World’s Work,’ supplies a number of facts which go 
to prove that the Protector’s phrase has not lost its appropriateness. Begin- 
ning with the familiar warning that every man at his peril is bound to know and 
obey the law, Mr. Chalmers points out that the Statute-book commences with an 
act passed in the year 1235, and that the legislature has since passed some 
18,000 acts of a public character, and, after referring to the labors of the 
Statute Law Committee, which have resulted in the removal of a large amount 
of dead matter, he adds, with 4 pleasing touch of irony: “ The living Statute- 
book is now compressed for the general reader into the moderate compass of 
22,000 pages.’’ But the Statute-book, as Mr. Chalmers, with his keen sense of 
the humor of the thing, is careful to point out, is not the most spacious reposi- 
tory of the law: — 

‘¢ The common law is to be found in some 1,800 volumes of reports of judi- 
cial decisions, averaging some 600 pages per volume. To master its rulings 
thoroughly somewhat over a million pages of printed matter would have to be 
assimilated. But it is made accessible to the public by about 2,000 text-books, 
none of which are authoritative, few of which are up to date, and all of which 
are expensive.”’ 

Mr. Chalmers’ remedy for this chaotic diffusiveness is codification, but he 
appears to be anything but sanguine of its adoption. ‘‘ The zeal for codifica- 
tion, which Bentham planted and Fitzjames Stephen watered, has apparently 
died down past recall.’ It would indeed be unfortunate if, in view of the ex- 
cellent results of the Bills of Exchange Act and the Sale of Goods Act, both of 
which were drafted by Mr. Chalmers himself, this gloomy saying proved to be 
true. ‘‘In the meantime,’’ says the Parliamentary Counsel to the T:easury, 
“the state of the Statute-book, as regards form, is going from bad to worse.”’ 


_ Tue Previous Reporters OF THE SUPREME CocRT OF THE UNITED 
StatEs. —In connection with the recent appointment of CHaRLEs 
Henry Butter to the office of Reporter of the Supreme Court of 
the United States, the New York Evening Post has, with its usual 
painstaking and accuracy, looked up and presented a brief record of 
the previous Reporters of that court, as follows : — 


During the existence of the Supreme Court there have been only eight report- 
ers, the first of whom was ALEXANDER J. DaL.as, a promineut lawyer and Revo- 
lutionary hero of Pennsylvania. His connection with the court ended with the 
eighth volume of the United States Supreme Court Reports. He afterwards 
became Secretary of the Treasury, under President Madison, and during part of 
the time was Secretary of War. His son, George M. Dallas, became Vice- 
President of the United States in 1845. 
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Mr. Dallas was succeeded by WILLIAM CraNcH, who reported the ninth and 
eighteenth volumes, and he was at one time Chief Justice of the Circuit Court 


-of the District of Columbia. 


The third reporter was HENRY WHEATON, of Rhode Island, and later of 
New York, who was connected with the court from 1816 to 1827. He was the 
distinguished authority and author of works on international law, and was at 
one time associated with Benjamin F. Butler! in the revision of the statute law 
of the State of New York. He was also United States minister to several 
European courts. 

RICHARD PETERS, of Pennsylvania, succeeded Mr. Wheaton, and was con- 
nected with the court till 1843. He was the son of the Richard Peters, United 
States District Judge,-who was also a member of the Continental Congress. 

Mr. Peters was succeeded by BENJAMIN CHEW HowarpD, of Maryland, who 
reported the decisions of the court for a longer period than any one except 
Davis. 

Mr. Howard was succeeded by JEREMIAH S. BLacK, whose work covered 
two volumes of the reports. He was at one time Chief Justice of the Supreme 
Court of Pennsylvania, Attorney-General of the United States, and Secretary of 
War under President Buchanan, and one of the leaders of the bar of the 
Supreme Court of the United States. 

JOHN WILLIAM WALLACE, of Pennsylvania, was reporter from 1863 to 1876. 
He was President of the Historical Society of Pennsylvania, a prominent mem- 
ber of the Pennsylvania bar, and an author of many works. 

Witu1aM Topp O7TTO0, of Indiana, was the reporter of the court f om 1876 to 
1882. He was one of the Justices of the State Court of Indiana, and professor 
of law in the University of Indiana, and a member of the international 
arbitration of 1871 between the United States and Spain. 

J. C. Bancrort Davis, whose resignation was recently accepted, was the 
reporter of the court for twenty years, from 1882 to the present time, the 
longest period covered by any reporter, and his work is found in volumes 108 
to 186. He was in the United States diplomatic service and afterwards Assist- 
ing Secretary of State; was a counsel for the United States in the Geneva 
Arbitration, Minister to Germany, and a Judge of the United States Court of 
Claims. He is a nephew of George Bancroft, the historian. 

The salary and allowances of a reporter amount to about $7,500 a year, 
besides the right of publication of the reports. 


THE JURISCONSULTS OF ANCIENT MaryLAND: PRACTICE OF PUBLIC 
Orricers ConsuLtTiInc LAwyYERS UPON QUESTIONS OF Law. — We take 
the following from the Maryland Law Review: — 


An interesting custom prevailing in Maryland during the governorship of 
Francis Nicholson? proves that the members of the Bar were then regarded as 
learned in the law, and that the high repute of the Maryland lawyer for schol- 
arly attainments dates back to a period over two centuries ago. The Governor 


1 Grandfather of the newly appointed Reporter. 2 1694-98. 
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and Council were the Court of Appeals for the Province, and when in doubt as 
to the lawina difficult case they were inthe habit of calling for opinions of the 
members of the Bar who practiced before them when sitting as Provincial 
Court and of governing themselves largely by those opinions. 

On September 22, 1694,! the “‘ Council debated whether they could properly 
take upon them the hearing of Appeals and Writts of Error brought before 
them in a judicial way, as also the regulating the Court of Chancery,”’ and 
summoned six lawyers, including the Attorney-General, to give their advice. 
Six days later the lawyers sent a written opinion that the Council could sit as a 
court of appeals, if they gave notice of their sessions by proclamation, and 
that a chancery court may be established in one of two ways which they sug- 
gest. On October 17, in the same year,? “all the lawyers in town’’ advised 
that two men convicted of murder might be admitted to bail without the 
passage of a special act, “‘ upon Soe Speciall a case as this.’’ A month later * 
the Council sent for the “ attorneys who were in town’ to advise what should 
be done in Provincial Court, in the absence of the Chief Justice. A week later‘ 
“all the Attorneys ’’ were consulted with respect to what should be done con- 
cerning fines due the government in the Provincial Court for the past five 
years; with respect to the trial of a ship for breach of the navigation laws; 
with respect to the Act establishing the Anglican Church; and with respect to 
‘all other Matters and things, where their Majesties interest shall require.”’ 

In the following January* the Governor propounded the attorneys certain 
questions in regard to procedure of the County Courts, and, in March, the 
Council ordered the attorneys to be consulted, ‘‘for the public good,’’ concern- 
ing a bill of sale for land® and concerning the clandestine importation of a 
negro.’ 

Apparently these opinions were not always given promptly, for, in May, 
1695, the lawyers were again asked to give advice with regard to the ship alleged 
to have violated the navigation laws.® : 

On October 17, 1695, seven lawyers, unanimously, agree that a judge may 
enter his dissent to a decision ‘‘ without showing any reason,’’ and that dis- 
senting opinions ought to be written out “‘fair’’ by clerks of courts in the 
courts minutes,® but in response to an interrogatory as to the jurisdiction of a 
court of delegates five opinions are filed. ‘‘ The Attorneys pleading in the 
Provincial Court’’ were asked!° on March 4, 1696, “‘ what methods are to be 
taken for attaining juries.”” This query was repeated on May 21, when learned 
opinions on this and on certain other questions relating to appeals were filed by 
six attorneys. In May the House of Delegates declined to agree with the 
council in submitting to them a question relating to depositions.“ At the 
September session,!® the question whether it was not against the law of England 
for a clergyman to sit as a Burgess was regarded by the Council as a ‘“‘ matter 


1 20 Md. Arch.; Coun. 135. 8 L. C., p. 243. 

2 1. c. 160. C., p. 314. 

8 l.c., p. 164. 0 L. C., p. 396. 

4Le., p. 181. uL. C. 438, vide 19 Md. Arch.; 
5 l.c., p. 189. Assembly 310. 

6 l.c., p. 224. 12 19 Md. Arch.: Ass. 289. 
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of great moment,’’ and, therefore, to be ‘‘ consulted by the lawyers,’’ who said 
that no clergyman might be a legislator, having an “ indelible character stamped 
upon him.’’ At the same session, it was decided to consult the lawyers as to 
whether the king’s revenues are ‘“‘ damnified’’ by a proposed law.! In Decem- 
ber, 1696, the Council consulted the lawyers as to retaining part of the tobacco 
allotted to the contractor for the new State House at Annapolis, who had not 
completed his work,? and also as to the time of sitting of the Chancery Court,’ 
as well as to whether there was any Maryland law “ repugnant to’’ the acts of 
trade of England. The last reference in the printed volumes is one in June, 
1697,5 asking the lawyers’ opinions as to increasing the jurisdiction of the 
County Courts. The variety of subjects considered shows the importance of 
these consultations. 


Tue OreGcon Law JOURNAL AND THAT Sort oF — We 
hope that the Oregon Law School Journal will succeed. Itis a neat 
looking imperial octavo, well and cleanly printed, and everything in it 
invites attention. It has an editor-in-chief, Mr. RichHarpson; but we 
miss, and are glad to miss, the long list of associate editors which will 
be found displayed in most of the law school journals. 

It seems that they have a bad judge in Oregon, though we are not 
vouchsafed a knowledge of his name. The first editorial in the publi- 
cation before us contains the following language :— 


We shall contend for right as we view it. If our vision should be somewhat 
clouded by a series of years of tyrannical treatment exercised by one of our 
judges, do not censure us too much. The man who has been in slavery for a 
number of years, does not at once step out into the sunlight of freedom and 
enjoy its great blessings, like one who has always been free and trained in the 
school of self restraint. If at times some of our articles should appear some- 
what harsh, attribute it not to any particular bad quality of heart on our part, 
but to the bursting of the chains of the court which have so long manacled our 
limbs and made us desperate in an effort to bring about a reformation in court 
procedure. 


Perhaps the ‘‘ bad man from Arizona’’ has been imported into 
Oregon and not yet cooled off by the change of climate. It seems that 
years ago the bad Judge jumped upon an estimable member of the bar 
of Oregon whom the law school journal ascribes as Judge J. J. Shaw, 
he being evidently a practitioner at the bar. Our learned contempo- 
rary describes the bad Judge as having ‘‘ returned the favors which he 


1 19 Md. Arch.; Ass. 461. 4 L. C., p. 568, vide 19 Md. Arch.; 
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received from Judge Shaw, with an insolence and ingratitude seldom 
witnessed.’’ It is asserted that the bad Judge once behaved so badly 
toward Judge Shaw that the latter ‘‘ was overcome with emotion and 
gave way to his feelings in a manner that would have softened the 
most obdurate and hard-hearted of men except the presiding Judge.’’ 
The learned editor goes on to describe ‘*‘ how Judge Shaw wept like a 
child to think how badly he had been treated, and how he had warmed 
to his bosom and protected a serpent that turned and stung him to the 
heart at the first opportunity.’’ 

A good many members of the bar in jurisdictions further to the East 
are ready to exclaim: ‘‘ If you don’t like your bad Judge you can have 
ours. We are ready to swap with you and give boot.’’ If a judge is 
imbued with a natural predisposition to be fair and just, he will dis- 
charge his duties with patience, and will not only be fair and just, but 
will seem to be fair and just. If a man is born with the natural feel- 
ings which are the foundation of gentlemanly conduct, he will never 
become a tyrant or a brute when lifted to the judicial bench. Espe- 
cially he will never be guilty of that most offensive form of cowardice 
and brutality which is exhibited when the judge jumps upon a young 
lawyer. His manners may be uncouth, but they will never wound the 
feelings of those who practice in his court, unless they deserve to have 
their feelings wounded. 

Our first experience in a courtroom when a boy was in a court of 
limited jurisdiction at Aurora, Illinois. The Judge was working hard, 
and yet patiently and pleasantly, to clear his docket. He often sat with 
his feet on the desk before him, —a spectacle which was certainly not 
edifying; but he never abused or browbeat a lawyer; and he was 
especially kind and considerate to the young lawyers. A boy had been 
indicted for some small offense, and a young novice at the bar had been 
appointed by the Judge to defend him. The evidence was heard, and 
then the Judge took down his heels from the desk and said to the young 
lawyer, who was shaking with the stage ague, ‘‘ Now make your speech.’’ 
The young lawyer addressed the jury and pleaded for his youthful 
client as best he could, appealing to the fact of his extreme youth and 
to the evidently imperfect training which he had received, and then sat 
down. The kind-hearted Judge said to the young lawyer, ‘‘ Pretty well 
done for a first effort; very well done.’’ That Judge, though uncouth 
in manners, was in heart and feeling a gentleman; and pleasant mem- 
ories of him still survive among the members of his bar. 

Continue, young gentlemen of the Oregon Law School, to prod the 
tyrannical Judge if you really have one. Buzz around his ears like a 
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swarm of New Jersey mosquitos; pester him like a California flea; 
sting him like a hornet. But don’t overlook any mitigating circum- 
stances. Remember that he is probably overworked and underpaid. 
Think that he may be suffering in consequence of protracted work 
from such a nervous attenuation that every new effort to address him 
is like an attack upon his life. Try to look upon his side of the ques- 
tion. But if you find there nothing in mitigation of punishment, then 
treat his misconduct with courageous severity. In every large city 
there are judges on the bench whose habitual conduct toward the bar, — 
and especially toward younger members of the bar, —is at once so 
cowardly and so brutal that if the bar were united as they should be, 
and courageous to uphold their honor and their privileges, such judges 
would have to mend their manners or quit the bench. 

In the meantime, young gentlemen of the Oregon Law School 
Journal, continue so send your publication to the American Law 
Review until it is suppressed by the censor of the press, or until you 
are jailed for contempt of court. 


A Royat Saxon Divorce. — Of the decree of divorce in the action 
by the Crown Prince of Saxony against the former Crown Princess 
Louise, a press dispatch dated Dresden, Feb. 11, says: — 


The suit for divorce brought by the Crown Prince against the former Crown 
Princess Louise of Saxony, was resumed in camera to-day, and after several 
doctors had furnished expert testimony a decree of divorce was granted. 

The decree reads: ‘*‘ The ties of the marriage of the parties are dissolved on 
account of the adultery of the respondent with M. Giron, a teacher of lan- 
guages. The blame attaches to the respondent who is ordered to pay the costs 
of the proceedings.”’ 


Tue Law’s Detay.— A case to be tried for the eighth time. A press 
dispatch from White Plains, N. Y., dated Feb. 25, says: — 


The Court of Appeals having reversed a decision of the Appellate Division in 
the case of James H. Hoag, of Yonkers, against Judge William Wright, execu- 
tor of the last will and testament of Hester Hoag, mother of the plaintiff, the 
case will now be tried for the eighth time. Hoag failed to break the will, and 
then produced two notes for $3,000 each, which he claimed had been given to 
him by his mother. It is contended by the defense that the notes are 
forgeries. 
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Pornts. — For some reason unknown to us Congress, at its last ses- 
sion, took no action with reference to an additional judge for the Ninth 
Circuit (the Pacific coast), although we are informed that one is 
greatly needed there. The Eighth Circuit received a recruit in the ap- 
pointment of Wittis Van Devanter, of Wyoming, making the fourth 
circuit judge from that circuit. Judge Van Devanter qualified in time 
to sit in the Northern Securities case and to participate in the deci- 
sion. - - - - The new United States District Judge, appointed in In- 
diana, is the Hon. E. B. Anprerson. His former residence was at 
Crawfordsville, but his present address is United States District Courts, 
Indianapolis. - - - - The office of, Commissioner of Corporations in the 
New Department of Commerce has been filled by Hon. James R. Gar- 
FIELD, who at the time of his appointment was a member of the Civil 
Service Commission. This appointee is a son of the late President Gar- 
field. - - - - The recent nominations made in Chicago by the two 
political parties, for the office of Circuit Judge, have been published 
by the Chicago Legal News, with detailed sketches of the candidates. 
On the Republican side perhaps the most eminent is Judge 
Joun Grppons (renominated). Judge Gibbons was for a number 
of years editor of the Chicago Law Journal and author of a 
work on ‘‘ The Rights and Wrongs of Property and Labor.’’ 
The fact that the Republicans failed to renominate Judge Waterman, 
who has served very acceptably on the Appellate bench, is a source of 
general regret, and illustrates the ingratitude of republics. The 
Democrats renominated Judge Murray F. Tutry, who has been a mem- 
ber of the Circuit bench of Cook County ever since 1879. - - - - Gov. 
Joun G. Brapy, of Alaska, suggests that the territory over which he 
presides be ultimately divided into two States, one to be called Lincoln 
and the other Seward. As ANDREW JOHNSON was President of the 
United States at the time of the purchase of the Alaskan country from 
Russia, why not amend the suggestion by calling one of the States 
Johnson? It is true that His Obstinacy, President Johnson, was 
unsatisfactory to a large portion of the American people. If this con- 
stitutes a sufficient reason for not naming a new State for him, then 
the proper candidate for the honor is Coartes SumNER, whose masterly 
description of the resources of Alaska carried the treaty through the 
Senate. - - - - The St. Louis Globe-Democrat says: ‘‘ When the trusts, 
by some strange accident, fail to get what they want from a Missouri 
legislature, they hire an official to alter the records. The monopo- 
lists also have learned how to leave nothing to chance”’ - - - - 


Daniel Webster refused the appointment of clerk of a court, saying: 
VOL. XXXVII. 27 
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‘* once a clerk, always a clerk.’’ ‘This expression has been paraphrased 
by saying: ‘‘ once a stenographer, always a stenographer.’’ This state- 
ment has not proved true in the case of Hon. Grorce B. Cortetyou, 
recently appointed to the office of Secretary of Commerce and Labor. 
After receiving the degree of LL.B., and afterwards the degree 
of LL.M., he was a law reporter in the city of New York for some 
three years, and, still later, private secretary to various Federal 
officials; and then stenographer to President Cleveland; and after- 
wards secretary to President McKinley and to President Roose- 
velt in succession; ‘‘and, climbing up from high to higher,’ 
_he has finally reached his present exalted position. - - - - Accord- 
ing to a press dispatch from Charleston, South Carolina, the 
mayor of Charleston requested the corporation counsel of Charles- 
ton to search the authorities with the view of ascertaining whether Dr. 
Crum, the negro whom the President appointed collector of the port 
of Charleston, could legally act in that capacity, it being an appoint- 
ment pending a recess of Congress. The dispatch went on to say: 
‘* Should the corporation counsel report that it is not a recess appoint- 
ment, it is intimated that the courts will be asked to issue an injunction 
restraining Crum from serving as collector. It is admitted that this _ 
will bring about a bitter fight. Some think that no action should be 
taken now, but that the fight should be renewed before the next Con- 
gress.’’ The corporation counsel probably had sufficient knowledge 
and sense to advise the mayor that neither the city of Charleston nor 
any other agency of the State of South Carolina could nullify the laws 
of the Union, or interfere with a Federal appointment within that 
State. - - -- A lawyer in Nebraska began suit in the District 
Court of that State to enjoin the members and employés of the legis- 
lature from drawing their salaries for the last twenty days of the session. 
If the judiciary can cut off the supplies of the legislature, the legisla- 
ture can retaliate by cutting off the supplies of the judiciary. - - - - 
Lawyer — Have you ever seen the prisoner at the bar?’’ Witness — 
‘* No, sir; but I have seen him many times when I strongly suspected 
he had been at it.’’ — [Philadelphia Evening Bulletin. - - - - A Bos- 
ton judge named Fessenden refuses to restore the maiden name of a 
divorced woman where there are children of the marriage, and before 
he entertains such a motion he demands proof on this point. His view 
is sound and right. - - - - The State of New Jersey stretched out the 
long pole of its sovereignty so far as to pass an enabling statute of a 
general character under which a company was organized to operate a 
railroad in the Republic of Venezuela. The railroad was built, but 
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otherwise the company came to grief and a receiver of its property has 
been appointed by a Vice-Chancellor of New Jersey. - - - - Some 
one, in a speech the other day, said this: ‘‘ I may be dreaming when 
I suggest that some time, perhaps far off, and possibly nearer than we 
think, the prices current of the world will be written in a common lan- 
guage, and in uniform measures of quantity and denominations of 
money, but if so, my excuse then for the vision shall be that 
more than one dream of yesterday is paying dividends to-day.’’ - - - - 
An injunction was lately issued by a judge in Brooklyn to restrain the 
Mayor of the city of New York from approving an ordinance which had 
been passed by the aldermen. Another judge vacated the injunction. 
We shall next hear of the Supreme Courtof the District of Columbia, 
which now hurls its writs with great joyfulness against cabinet officers, 
issuing an injunction to restrain the President of the United States from 
approving a bill which has passed both Houses of Congress. - - - - 
Attorney General James S. Harran, of Porto Rico, has resigned 
and Hon. WiLtis Sweet, of Idaho, has been appointed in his place. 
Mr. Sweet has been Associate Justice of the territory of Idaho, Member 
of Congress from that State, and was a candidate in 1895 for the Senate 
of the United States in succession to Senator Shoup. - - - - A juvenile 
court has been established in St. Louis in pursuance of a policy which 
is being adopted in other cities, of preventing juvenile offenders from 
being huddled together with hardened criminals, but substituting in 
place of this a plan of keeping them separate and on probation. - - - - 
‘* Actionable negligence consists in the neglect of the use of ordi- 
nary care or skill towards a person to whom the defendant owes the 
duty of observing ordinary care and skill, by which neglect the plain- 
tiff, without contributory negligence on his part, has suffered injury to 
his person and property.’’} - - - - On April 12, two days after the 
decision in the Northern Securities Case, Hon. James M. Beck re- 
signed the office of Assistant Attorney-General, to engage in private 
practice. He had been permitted to assist in the preparation and 
argument of that case. While Assistant Attorney-General he had 
retained a nominal membership in the firm of Beck, Robinson and 
Kane, of Philadelphia. He now becomes a member of the law firm 
of Shearman & Sterling, of New York City. - - - - The new Act 
of Congress increasing the salaries of the Federal judges fixes 
the salary of the Chief Justice of the Supreme Court of the United 
States at $13,000 per year and of the Associate Justices at 
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$12,500 each; the salaries of the Circuit Judges at $7,000, and 
the salaries of District Judges at $6,000. - - - - Joun G. Jony- 
son, Of Philadelphia, has been retained by the government as 
special counsel to argue before the Circuit Court of Appeals and the 
Supreme Court of the United States the cases which have arisen 
through the efforts of the three Assistant Postmasters General to 
prevent abuses of the second-class postage privileges. Mr. Johnson 
is believed by many to be the very ablest all-around lawyer in the 
United States. - - - - The philosophers who got up the Northern 
Securities corporation have been putting forward the idea, now 
that their work has been undone by a Federal court decision, that 
they could in some manner whip the devil around the stump by going 
to England or Canada and there getting up a corporation to accomplish 
the same purpose. This conception is just about as strong as the con- 
ception which underlay their first attempt. Any attempt of the kindis 
liable to be met by criminal laws, or by process of contempt, which 
will lodge them where they belong. - - - - An action to recover 
$1,000,000 of damages has been brought by Harry E. Cilley, in the 
Circuit Court of the United States, against the United Shoe Machinery 
Company, the gravamen of the complaint being that the defendant by. 
monopolizing a part of the trade or commerce in shoe machinery, and 
by wrongfully obtaining control of the mortgage for the sale thereof, 
ruined the business of the plaintiff contra formam statuti, — that is to say, 
contrary to Section 2 of Chapter 647 of the Massachusetts Act of 1890, 
entitled ‘‘An Act to Protect Trade and Commerce against Unlawful 
Restraints and Monopolies.’’ - - - - A newspaper says that ‘ the 
fashionable way to make millions in a minute is this: Take several 
competing corporations, anywhere from four to forty, and incorporate 
them as one. Issue bonds to the value of the tangible assets, pre- 
ferred stock representing the real present earning power, and common 
stock covering the expected future earning power of the concern, say 
five or ten years hence. Put these securities on the market, sell them 
for what they will bring, pocket the money, and there you are.’’ - - - - 
In responding to a congratulatory address, Circuit Attorney FoLk 
recently said: ‘‘I trust the time will come in St. Louis and in Mis- 
souri when public office will be held alone for public good and never 
for private gain, and when the corrupt official will be unknown. There 
¢an be no compromise with corruption. If the prosecution of crime 
hurts any individual, his own deeds are his doomsman. If the en- 
forcement of law hurts any political party more than another, it is only 
an evidence of a sad need of political regeneration. Honest men of all 
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parties and all creeds have no sympathy with official venality.’’ - - - - 
An Eastern editor, referring to the refusal of President Roosevelt to 
allow the two Oregon Senators to consent to a certain appointment, says 
that one is reminded of Macaulay’s attempt to explain the existence of 
evil by contending that the Ruler of the Universe was limited by the 
fixed decrees of fate. When this was reported to Dr. Thompson, Mas- 
ter of Trinity, he remarked: ‘‘ What a thoroughly Whig doctrine — a 
Constitutional God!’’ - - - - ‘* Why, Judge,’’ said the colored wit- 
ness, ‘‘ though dat boy ain’t three foot high, he kin cuss jest ez good 
ez you kin!’’ - - - - A press dispatch from Stroudsberg, Pa., says: 
‘* John W. Simonton, Judge of the Dauphin County Courts, died on 
Thursday from illness contracted after he had taken up the noted case 
to restrain the Franklin National Bank of Philadelphia from disposing 
of $190,000 bonds of the Delaware Valley Railway. He was about to 
sit in equity proceedings when he was stricken with pneumonia, which 
caused his death. He is the third Judge to die after taking up this case. 
The first was Edwin Albright, of Lehigh, and the second Allen Craig, 
of Carbon, and now the Hon. John W. Simonton. These fatalities 
have caused much discussion among superstitious persons.’’ - - - - 
A court in Indiana has awarded an injunction against a near-by neigh- 
bor of the plaintiff to restrain the latter from cooking onions, because 
of the disagreeable odor. This seems to be running the writ of injunc- 
tion into the ground, as Mr. Justice Bradley might have said. The 
decision of the Indiana court is ‘‘ urrah.’’ The smell of onions, when 
being cooked, is appetizing. The line should be drawnon garlic. - - - - 
Justice W1LL1aM R. Day, lately appointed to the Supreme Bench of the 
United States, comes from an ancestry of judges. Both of his grand- 
fathers were Justices of the Supreme Court of Ohio, and his father, 
Luther Day, was Chief Justice of that court. Mr. Justice Day had 
been a Judge of the Circuit Court of the State of Ohio before he was 
selected by his fellow-townsman, William McKinley, tobe Assistant Sec- 
retary of State, an appointment which was soon followed by his promotion 
to the office of Secretary of State on the retirement of John Sherman, which 
was the beginning of a distinguished tour of diplomatic service. The 
general feeling of the profession undoubtedly is that the Court has 
been strengthened by the appointment of Mr. Justice Day. - - - - 
According to the Maryland Law Review, Clayton C. Hall, Esq., in 
the preface of his recently published book on ‘‘ The Lords Balti- 
more,’’ calls attention to the fact that the great seal of the Lord Pro- 


‘prietary of the Province of Maryland, which is preserved in the Land 
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country, having been cut in silver in 1648, - - - - The Bar Council 
(England) has recommended that the ‘‘ long vacation ’’ should begin 
two weeks earlier. This recommendation has received little support 
from the other organizations of the Bar; and the Association of 
Chambers of Commerce passed a resolution declaring the block of bus- 
iness at the law courts and offices during the long vacation to be vex- 
atious and unreasonable. The question is evidently one as to which the 
commercial as well as legal bodies ought to be heard According 
to the Maryland Law Review the first attempt to robe the Maryland 
judiciary occurred in 1696,! when the Upper House suggested to 
the Lower that a ‘‘ Gown for the Chief Justice to wear in court’’ be 
‘* paid for out of the Americaments,’’ the Lower House responded, 
‘* As to the Gowne we conceive it may be better let alone at 
present till Religion and Education hath better Ground in the Prov- 
ince.’”’ - - - - The New York Evening Journal says: ‘* At the 
last session of Congress, a bill was introduced in the House of 
Representatives, entitled ‘‘A Bill to Amend Section 4,386 of the 
Revised Statutes of the United States.’’ The bill passed the House 
of Representatives, but did not reach a vote in the Senate. 
‘There is no doubt that the Meat Trust will make another effort 
to pass the bill at the first opportunity. This bill was intended to 
authorize the most infamous cruelty against unfortunate animals, and 
at the same time was a most dangerous attack upon the health 
of the community, simply that one of our national thieves, the 
Beef Trust, should have opportunities of making money a little 
more quickly and more easily. It is difficult to believe that 
any man elected to office by the people should have the inde- 
cency to present or vote for such a bill. This bill authorized 
shippers of live cattle to ship the unfortunate animals, locked in 
cars, without food, water or rest, for forty hours at a stretch.’’ 


Points Revatinc TO Union Lasor, Srrixes, Erc. — Nearly two 
columns of the New York Sun for March 29, were devoted to a cir- 
cumstantial description of the most unparalleled series of outrages 
which could be imagined as having taken place in a civilized country. 
They were committed by the union horseshoers who had gone on a 
strike —for what? Fora recognition of their union. Some twenty out- 
rages were circumstantially detailed, which generally consisted in strik- 


1 19 Md. Archives; Assembly 443-486. 
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ing non-union workmen, who had come from other places to New York 
to earn their daily bread, with bars of iron about 14 inches long, which 
the strikers carried. Often the assailant would creep up on them and 
strike them from behind. Some of them were kidnapped and spirited 
out of town. The wives of others were threatened until they were 
frightened away. Revolvers were put at the breasts of non-union work- 
men and threats of death were made again and again. The strike was 
simply over the question between the masters and the men, whether 
the union label should be used on the horseshoes. The employers 
had granted the demands for higher wages and shorter hours, but 
declined to allow the union label to be put on their goods 

The odious character of trade unionism is illustrated in the fact that 
the members of the ‘‘ muscle-trust’’ will not work in a building into 
which non-union workmen are admitted, though in another department 
of service. This was offensively illustrated not long ago in New York 
City by the fact that the New York Telephone Company could not en- 
ter the new Orient Building for the purpose of stringing its wires to 
another building, because the Orient building, which was unfinished, was 
still occupied by union builders of various descriptions, and a ‘* walk- 
ing delegate ’’ entered and notified the employés of the Telephone Com- 
pany that they could not enter the building until all the union workmen 
were out. In thecase under consideration, Mr. Eowarp C. Lockwoop, 
a printer and stationer, who had moved into the new building, found 
his business practically suspended for several weeks owing to his in- 
ability to get telephone service for the reason stated. The telephone 
company could have broken up the streets at great expense and 
public inconvenience and extended its wires in that way, but 
it could not afford the expense, and it refused to yieldto the 
odious tyranny. Instances like this,. which are taking place 
in all parts of the country, excite the inquiry whether we 
are really free people or a people governed by law Union- 
laborism is meeting with counter-resistance. Proprietors are organ- 
izing unions to resist it, and non-union laborers are‘ beginning to 
organize such unions. Recently, the non-union men in‘the town of 
Anderson, Indiana, formed an organization to protect themselves against 
the tyranny of labor unions. A monopoly which denies the right of 
those who do not belong to it to work for their daily bread, must nec- 
essarily provoke organized resistance on the part of the latter. A 
combination by which employés assume control over the business 
of their employers, must necessarily provoke a combination on the 
part of the employers to resist such tyranny. At the time of this 


424 


37 AMERICAN LAW REVIEW. 


writing we have the spectacle in New York of a combination of 
proprietors who furnish timber for buildings entered into for the 
business of preventing the unionism of the teamsters engaged in hauling 


such timber. It is the case of strike meeting strike, lockout against — 


strike, boycott against boycott, fighting the devil with fire. - - - - 
The Committee on Federal Relations of the General Court of Mas- 
sachusetts, unanimously reported a resolution to that body, urging the 
Congress of the United States to take such measures as would place 
the anthracite mining industry under government control or super- 
vision ; and should such measure prove ineffective, to take such further 
measures as would lead to the ownership of those mines by the national 
government. Before such hair-brained measures are adopted, it would 
be well to pause and inquire who and what is the national government? 
It is the politicians collected in Washington, who will grow more and 
more corrupt as their opportunities to make money by corruption in- 
crease. It looks as though State socialism will proceed until all 
human effort will be gauged by one scale, which will be the standard 
of the most ignorant and the least competent, and until all men, in- 
cluding the President of the United States, shall be eating with wooden 
spoons, of uniform size and length of handle, out of a common soup 
pot. ---- It is to be regretted that the odious methods of labor 
organizations are being adopted by organizations of proprietors. The 
owners of the brick and lumber yards in New York City have declared 
a ‘‘ lockout’’ for the purpose of forestalling the unionizing of their 
truckmen and laborers. The measure is distinctly wrong. It visits 
great damage upon building contractors, whose contracts are already 
made and entered upon, most of them containing time limits and pro- 
visions for forfeitures in case of a failure to complete within the lim- 
ited time. The boycott, whether adopted by labor organizations, or 
by organizations of proprietors, is odious to justice, oppressive, and 
un-American. The criminal law ought to touch it, and with sulphuric 
acid. 


Fotk Lore.— We extract the following Folk-Lore! from the St. 
Louis Globe-Democrat: ‘*The Folk Lore of Missouri, when com- 
pleted, will be an interesting volume for the State boodlers. - - - - 
Folk-mote in Denmark means a local court. Just now it means some- 


1 A play upon the name of Mr. Circuit Attorney Folk, of Missouri, who has 
already convicted fifteen boodlers, and who has many more on the anxious seat. 
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thing of the same thing in Missouri—and it is finding something 
rotten in Denmark. - - - - Any one more collapsing before the grand 
jury reported? We can have no respect except for thoroughly war- 
ranted non-collapsible witnesses.’’ 


Tue War 1s Certainty Over. — According to the New York 
Times, sentiment played a peculiar and puzZling réle in court at 
Augusta, Ga., the other day. One George Moore, a man of seventy, 
was on trial for burglary, and had confessed his guilt. He said that 
want had driven him to crime, and that he was a Union veteran. His 
age, his poverty, and his military record produced a decided effect. 
The jury, which was made up entirely of ex-Confederates, brought in a 
strong recommendation for mercy with their inevitable verdict of guilty ; 
Judge Witt1am E. Cary, an ex-Confederate Major, fined the prisoner 
$1; the sheriff, anex-Confederate Captain, paid the fine, and the solici- 
tor, the son of an ex-Confederate officer, ordered that the amount of 
the fine be given to the prisoner, who was then released. Moore left 
the dock in tears, and the spectators rose and stood in silence as he 
walked out of the court-room. Later, ex-Confederates made up a 
purse and sent him to his home in Kentucky. According to the dis- 
patches describing the incident, it was the fact that Moore had been a 
Union soldier that excited the interest in him and led to the action 
taken. 


Trisutes TO Crrcvir Atrorney Fork. — The following, which we 
find in the editorial columns of the New York Evening Post, is one of 
the many tributes which are being bestowed upon Mr. Circuit Attorney 
Folk by the press in all parts of the country : — 


That the labors of Circuit Attorney Folk, of St. Louis, in bringing the cor- 
rupt politicians of that city to justice are appreciated by the best portion of 
that community has been apparent all along. Such appreciation has found ex- 
pression in the place where it was most needed; that is, in the jury box. It has 
now been manifested in a proposed testimonial gift worth $15,000, collected by 
private subscription among the citizens. However gratifying this may be as a 
mark of approval of Mr. Folk’s perseverance in a righteous cause, it was im- 
possible for him to accept it, or any part of it. Nobody who has watched his 
course from the beginning could have doubted that his answer would be a polite 
refusal to accept for his public services anything except the salary attached to 
his office. The reputation that Mr. Folk has earned is better than great riches. 


426 37 AMERICAN LAW REVIEW. 


Tue Trust.’’ —At the recent meeting of the National 
Association of Manufacturers, which took place at New Orleans, the 
president of the organization in his report designated labor as ‘‘ the 
muscle trust.’” He said: ‘‘ Organized labor is particularly denuncia- 
tory of trusts, but what greater trust is there than itself? It is the 
- grand trust of the times. It is the muscle-trust, the trust of men who 
make their living by manual labor. It is not only a trust itself, it is a 
creator of other trusts— of capitalistic trusts, as distinguished from 
labor trusts. One of the leading causes for the formation of a number 
of the industrial combinations has been the necessity that has con- 
fronted employers to unite that the exactions of labor might be more 
effectively dealt with.’’ 


LarGe Verpicts Actions ror Injuries ResuttNG IN Deata.— 
In these days of expanding wealth, when large sums of money look 
small, and when a dollar is no longer as large as a cart wheel, we may 
expect heavy verdicts at the hands of juries against rich railroad com- 
panies. Not long ago at White Plains, N. Y., a jury awarded a verdict 
for $70,000 against the New York Central Railroad Company, in favor 
of a widow whose husband was killed in the so-called ‘‘ Tunnel Acci- 
dent,’’ the same being a collision in the tunnel within the City of New 
York, through which that railroad passes in making its egress into the 
country. The executors of the estate in whose name the action was 
brought had sued for only $250,000. The deceased was a stock ex- 
Change member of a stock brokerage firm in New York City, and 
earned about $25,000 a year. Another verdict for a death in the same 
disaster, was for $60,000 damages and $2,165 costs. This was 
affirmed by the Court of Appeals of New York. The deceased was 
- thirty-five years of age, a graduate of Cornell University, and employed 
as a civil engineer by the American Bridge Company, at an annual 
salary of $4,000. The appeal was on the ground of excessive dam- 
ages. 


Tue Late A. E. Maxwetri. — This eminent man recently died at 
Shipley, Florida, in his eighty-third year. He was, except Senator 
Vest, of Missouri, the last survivor of the Confederate States Senate. 
He was a native of Georgia, was educated at the University of Vir- 
ginia, and moved to Florida, in 1845. He had served in both branches 
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of the State Legislature, and had been Secretary of State and Attorney- 
General of Florida. He was a member of Congress from 1853 to 
1857; was Confederate States Senator from 1862 until 865; was ap- 
pointed judge of the State Supreme Court in 1866; was Circuit Judge 
from 1877 to 1885, and was Chief Justice of Florida from 1887 to 
1891. 


A Trape Union with a Yarp Stick. — The fol- 
lowing suggestive paragraph from the New York Evening Post indi- 
cates what might happen if the Taff Vale decision were taken up and 
applied in the United States. A trade union embracing all the mine 
workers in America which emerged victorious from a long industrial 
war with $1,000,000 in its war chest, might have something with 
which to respond in damages for the wrongs and cruelties committed 
by its members, its agents, and its co-conspirators during that 
period : — 


Corporations are not alone in using a million-dollar yardstick. The latest 
financial exhibit of the United Mine Workers of America, presented at the 
annual session in Indianapolis, amply explains how that organization could 
support the long strike of last summer. Manifestly, the old plan of starving 
out strikers cannot avail against an organization, which, after expending nearly 
$2,000,000 in strike aid, ended or suspended, the conflict with over $1,000,000 
in the war chest. There isa not obscure menace in those figures, as well. An 
organization thus financially buttressed is in a fair condition to renew the 
struggle, if its members are so inclined. Plainly, such a financial power 
has to be reckoned with, and as long as such a huge fund is in sight, it is idle to 
expect disintegration of the Mine-Workers’ Union. 


Tue New York Statute To Protect MILITIAMEN FROM DiscRiImINa- 
TION BY Lasor Unions oR EmpLorers. — The incident previously 
mentioned in these pages, by which a member of a labor union was ex- 
pelled from his union and denied the privilege of making a living, for 
belonging to a company of the National Guard of New York, led to the 
enactment by the legislature of New York of a statute protecting 
members of the National Guard against this new species of boycott. 
A salve to union labor was applied in the draft of the law, which makes 
it apply equally to labor unions and to employers. Itis made a mis- 
demeanor in any way to interfere with the employment of a person by 
reason of the fact of his being a member of the National Guard or to 
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dissuade a person from enlisting in the National Guard by threats of 
injury with respect to his employment, trade or business. It has been 
signed by the Governor of New York, and is hence a law. 


JUDGES COME OUT OF THE Woops: Tue St. (Missouri) 
County Covrt HoLps 1Ts First Session IN THE Court FOR Many 
Years.— The following press dispatch from Osceola explains itself : — 


The St. Clair County Court is in session this week. The judges are holding 
open court in the court house here, the first time in nearly twenty years that 
court has been held elsewhere than in the brush. It is likely to be the last for 
some time, too. 

Federal Judge Philips has issued many writs of mandamus ordering the 
county judges to levy a tax to pay over $1,000,000 bonds for a railroad that 
was never built. They have held court in the brush to avoid deputy marshals, 
and whenever one of the judges was caught he was thrown into jail for the 
balance of his term for contempt of court. 

Now for the first time since the rebellion began, there is an entirely new 
court, with no holdovers. None of them is as yet in contempt, so they are safe 
in holding open court. When they adjourn, as they will, without making the 


levy, they will be in contempt, and will have to take to the brush, as their 
predecessors have. 


Tue DecapitaTION OF Fixtanp. — The liberal purpose of the Czar 
of Russia evinced by his ukase, a translation of which was printed in 
our last number,! which induced several American editors to hail him, 
prematurely, as Nicholas Liberator, was then, and is now, finding a 
sad contradiction in the cruel and brutal treatment imposed by Russia 
upon her Province of Finland. The following information on this 
subject, which we find in a special dispatch to the St. Louis Globe- 
Democrat, from Helsingfors by way of Stockholm, might be doubted if 
it were not verified by information from many different sources : — 


Russia is decapitating Finland, exiling its intellectual and moral leaders by a 
process unsurpassed in history for inhumanity. Spies infest every circle of 
society, and the flimsiest allegations of disaffection are followed by acts of 
ruffianism and confiscation. Gendarmes, led by reckless officers, descend at 
night on the homes of blameless citizens, maltreat their families, wreck and 
pillage the premises and carry off to prison whom they please. Finnish law is 
suspended wherever and whenever Bobrikoff’s minions choose to suspend it. 
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The old order and constitutional liberty are gone, and the people face the 
alternative of subjection to autocracy or exile. 

Judges of the high courts, whose brutal treatment at the hands of the Rus- 
sian police was recently reported, have presented a pathetic petition to the 
Finnish Senate with an address to the Czar, enumerating the difficulties of 
justice as now administered in Finland. The petition states that the judges 
are animated by a sincere desire to obey the Czar, but when prosecutions are 
based on laws not constitutionally valid the judges must follow their con- 
sciences and refuse to apply those laws. 

It is stated in the petition that the police will not obey the orders of the 
courts; that the judges are illegally deprived of their living for upholding the 
constitution which the Czar himself has confirmed; that illegality is trium- 
phant, and that the nation’s sense of justice is in danger of destruction. It is 
feared that the Czar will never see the petition. 


Tue Spy System 1n Evrore. —The attempt of ALrrep Dreyrvs to 
obtain a re-opening of his case and a judicial rehabilitation on account 
of the discovory of ‘‘ un fait nouveau,’’ draws attention to the inter- 
national spy system, which is a disgrace to civilization. If we get 
hold of it rightly, the new fact set up by Capt. Dreyfus is that a copy 
of the celebrated bordereau said to annotated in the handwriting of the 
German Emperor, which has been so much talked about, and which ap- 
pears to have been used against Dreyfus in all the phases of the struggle 
against him, was a forgery concocted by some official spy or spies. We 
may not be absolutely accurate in this statement ; but how can any one be 
accurate, in going through a case in a country where there are no rules 
of evidence; where unlimited quantities of hearsay, of floating scandal, 
of newspaper denunciation, of the lies of spies and prostitutes, are all 
shoveled in and detailed before a jury or before a court, civil or mili- 
tary, to convict an innocent man, or to destroy the reputation of a 
gallant soldier. This attempt to re-open the Dreyfus case is having one 
good effect, if no other. It is drawing the attention of the world to 
the infamous international spy system which prevails throughout. 
Europe; to the fact that there swarms through every war office and 
embassy in Europe a gang of irresponsible, unscrupulous, and untrust- 
worthy spies. These professional spies turn up as witnesses, in the 
secret pay of this or that government, and, betraying their own coun- 
try, give away the life or the honor of an accused person. When the 
opposing witnesses are subject to the confrontation, it is fraud and 
counterfraud, and they hurl their opposing lies into each other’s teeth. 
They bring forward pretended documents, and the court admits them 
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without proof of their authenticity. Afterwards they confess their 
perjury and accuse themselves of having forged the document. 
Writing with respect to the application of Dreyfus for a new trial, a 
Paris correspondent of the New York Evening Post says:— 


The existence of spies, working for mere gain and without any possible high 
motive of patriotism, or even revenge, ever ready to betray the present em- 
ployer for greater gain, and, what is worse, to fabricate the revelations or evi- 
dence which he desires, and, moreover, holding in their hands the threads of 
intricate manceuvres in every great capital, is the most revolting result of the 
armed truce of the European nations. If it is a necessary consequence of war, 
then war itself should stand condemned * * * for no need of the human 
collectivity can justify the irruption of such elements into the community’s 
existence. If a final settlement of the Dreyfus case could put an end to such 
international infamy, which now seems to be accepted without scruple by 
powers calling themselves civilized, then the harm which the affair has done 
to the French people might be offset by some compensation. 


It is this spy system, according to the same correspondent, that 
‘¢ will explain the possibility of half the blunders, confusions, and un- 
certain appearances of proof which have left the Dreyfus case, in any 
hypothesis, an inextricable riddle.’’ One of the incidents of spy evi- 
dence in the Dreyfus case, with its subsequent exposure, is thus 
described by the same correspondent :— 


In the final Dreyfus trial great stress was laid on the testimony of Czer- 
nuski, a former cavalry officer of Austria, who had a long story to show that 
both Dreyfus and Esterhazy wete spies for Germany in France. It now turns 
out, after the overwhelming improbabilities already exposed in 1899, that Czer- 

“nuski was mixed up with Lieut. Wessel-Helmuth, who married the female spy, 
Baumler, the remote cause of Gen. de Gallifet’s resignation from the Waldeck - 
Rousseau ministry. It seems that the name of Dreyfus was deliberately added 
by one set of spies to a list which Czernuski accepted in good faith. The 

story is too long and unfinished to be given here in detail. 


EnsorntnG A TrapE Union CONTINUING ITS ORGANIZATION. — 
The writ of injunction went on a wild rampage on the 6th of May 
in the Circuit Court of the United States at Omaha. Judge Munerr, 
_ sitting in that court, granted a strong and wholesome restraining order 
against the striking union teamsters of Omaha, from interfering in 
any, way with non-union teamsters. But the writ also contained the 
following clause : — 
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And further restraining and enjoining the Team Drivers’ International Union, 
Local 71, its officers and members, from continuing said organization, and from 
continuing in combination or agreement to restrain commerce between the 
States by any agreement, or concerting of action to prevent the moving of 
freight and merchandise while in transit as an article of interstate commerce, 
and from continuing any compact or agreement between themselves to restrain 
or prevent such moving of merchandise while in transit, in course of shipment 
between any points within the city of Omaha, and any point outside of Nebraska, 
or in any way interfering with the business of employers, while engaged in 
interstate commerce, so long as this restraining order remains in force, or until 
the further order of this court. 


So much of the order as restrains the union from continuing its 
organization is unprecedented in its extravagance. It is believed that 
no similar order was ever issued before. It is difficult to understand 
how a judge of ordinary learning could have fallen into such an aber- 
ration; but it is just to him to say that he modified this part of the 
order two days thereafter. 


DamaGeEs AGainst A TRADE Union: A REPETITION OF THE TAFF 
VaLe Case. — A press dispatch from Rutland, Vermont, says : — 


The damage suit of the F. R. Patch Manufacturing Company, against Pro- 
tection Lodge, No. 215, Independent Association of Machinists, was decided 
to-day, the jury returning a verdict in favor of the manufacturers, after 
having deliberated twenty hours. The company sued for $10,000 damages 
alleged to have been suffered as the result of a strike of the machinists some 
time ago. The jury awarded $2,500. 

The plaintiffs claimed that the defendant organization of machinists intim- 
idated non-union men, and prevented them from filling the positions made 
vacant by the strikers; that they were forced to maintain a boarding house for 
the non-union employees, and that they were obliged to protect them by hiring 
private police. The strike was for the recognition of the union. 

The strike began on May 12th last. The company secured enough non-union 
men to do the work of the 200 or so men who struck, and continued to fill 
orders. The strikers and their sympathizers did everything in their power, 
according to their own testimony, to hinder and embarrass the Patch Company. 
They induced workmen to leave the employ of the company, and boycotted its 
products. 

When the suit was brought, over one hundred writs were served on the 
members of the union. Every piece of available property belonging to any 
member was attached, and the lawyers say that the Patch Company can recover 
the judgment from this property. 

It has been hard to get hold of the officers of any of the Rutland unions, 
nearly all of them having left the State. The records of every union in the city 


covering the past year have disappeared, although they have been demanded by 
the court. 
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DissoLution OF THE St. Louis Master PLumBers’ Association. — 
We have steadily maintained that what is known as the commercial boy- 
cott ought to be regarded as a crime and to be dealt with under the 
criminal laws. We regard the failure of the so-called anti-trust legis- 
lation of last Congress to define and punish this species of oppression, 
as a subject of profound regret. The commercial boycott assumes 
several forms, but the essential proposition on which it proceeds that 
‘* if you do not buy exclusively of us and in accordance with our terms 
and prices, you shall not buy at all.’”’ Or, ‘‘ if you do not sell exclus- 
ively to your customers in accordance with our terms and prices, you 
cannot buy of any of us.’’ Many poor and meritorious dealers have 
been reduced to poverty and beggary by this species of boycott. 
Some progress has been made in the direction of tomahawking it. A 
recent decision of the St. Louis Court of Appeals dissolving a corpo- 
ration known as the Master Plumbers’ Association, is an instance of 
this. Concerning this case we find the following intelligent comments 
in the New York Times: — 


In conformity with adecision of the Missouri Court of Appeals, Judge 
Wood of the Circuit Court in St. Louis has held that the Master Plumbers’ 
Association of that city is a conspiracy in restraint of trade and has ordered its 
dissolution. It required no great intelligence to discover that, in the case of 
organizations as high-handed and arbitrary as these of the master plumbers 
have become in their effort to protect themselves against the competition of 
persons not in their own membership, there could not be a very long interval 
between ‘‘ the bright beginning and the bitter end of a halcyon and vociferous 
proceeding.’’ The conspiracy began several years ago in the adoption of what are 
known as the Baltimore resolutions. Since then the disposition of the annual 
national conventions of master plumbers has been to draw the lines tighter and 
tighter, and to boycott every manufacturer and dealer who would not promise 
compliance with their rules and who sold goods to any one not affiliated with 
the local associations existing in their markets. The St. Louis case grew out 
of a very usual incident in the management of this trade. A plumber doing 
business in that city who did not belong to the association, and for reasons of 
his own did not care to subscribe to its rules, found that he could not buy goods 
in his home market and had to go to Chicago for them. In consequence of this 
disadvantage he lost much business and had to give up a number of valuable 
contracts. His grievance was substantial, and his remedy, while probably not 
compensatory, at the least puts an end to conspiracies of that sort in Missouri. 
The injunction restraining the dealers in plumbing supplies from entering into 
agreements of this character is made permanent. 

The next step on the part of those wronged by the plans of master plumbers’ 
associations to drive them out of business because they will not maintain a 
scale of charges based on list prices in manufacturers and jobbers’ catalogues, 
will be to bring civil suits for damages against those from whose organized 
conspiracies they have suffered substantial injury. Suits of this character are 
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now pending, and among those made defendants there is increasing nervousness 
in view of recent decisions which appellate courts can scarcely ignore. The 
master plumbers have been badly advised from the start, and their proceedings 
have been not only at variance with the statutes of every State, but of the com- 
mon law as well, in that they have been contrary to public policy. 


Toe Rigor To IN THE or Sraeikers. — The right of 
every man to sell his labor in the open market without dictation or 
restraint imposed upon him by other laborers, is so obvious as to re- 
quire no discussion. Every strike proceeds upon the principle of 
defeating this right and of preventing its enjoyment by force. Every 
strike involves two propositions: 1. We will not work ourselves until 
our employer accedes to our demands. 2. We will not allow any one 
else to work in ourplaces. The sermon which we intend to preach upon 
this subject is taken from the unanimous report of the Anthracite 
Strike Commission, and is as follows : — 


The right to remain at work where others have ceased to work, or to engage 
anew in work which others have abandoned, is part of the personal liberty of a 
citizen that can never be surrendered, and every infringement thereof merits, 
and should receive the stern denouncement of the law. All government 
implies restraint, and it is not less but more necessary in self-governed com- 
munities than in others, to compel restraint of the passions of men which make 
for disorder and lawlessness. Our language is the language of a free people, 
and fails to furnish any form of speech by which the right of a citizen to work 
when he pleases, for whom he pleases, and on what terms he pleases, can be 
successfully denied. ‘The common sense of our people, as well as the common 
law, forbids that this right should be assailed with impunity. It is vain to 
say that the man who remains at work while other® cease to work, or takes 
the place of one who has abandoned his work, helps to defeat the aspirations of 
men who seek to obtain better recompense for their labor, and better conditions 
of life. Approval of the object of a strike, or persuasion that its purpose is 
high and noble, cannot sanction an attempt to destroy the right of others to a 
different opinion in this respect, or to interfere with their conduct in choosing 
to work upon what terms and at what time and for whom it may please them 
so to do. 

The right thus to work cannot be made to depend upon the approval or dis- 
approval of the personal character and conduct of those who claim to exercise 
this right. If this were otherwise, then those who remain at work might, if 
they were in the majority, have both the right and power to prevent others, 
who choose to cease to work, from so doing. 

This all seems too plain for argument. Common sense and common law 
alike denounce the conduct of those who interfere with this fundamental right 
of the citizen. The assertion of the right seems trite and commonplace, but 
that land is blessed where the maxims of liberty are commonplaces. 
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It also becomes our duty to condemn another less violent, but not less repre- 
hensible form of attack upon those rights and liberties of the citizen which the 
public opinion of civilized countries recognizes and protects. The right and 
liberty to pursue a lawful calling and to lead a peaceable life, free from molest- 
ation or attack, concern the comfort and happiness of all men, and the denial 
of them means destruction of one of the greatest, if not the greatest, of the 
benefits which the social organization confers. 

What is properly known as the boycott (a word of evil omen and unhappy 
origin) is a form of coercion by which a combination of many persons seek to 
work their will upon a single person, or upon a few persons, by compelling 
others to abstain from social or beneticial business intercourse with such person 
or persons. Carried to the extent sometimes practiced in aid of a strike, and 
as was in some instances practiced in connection with the late anthracite strike, 
it is a cruel weapon of aggression, and its use immoral and anti-social. 

To say this is not to deny the legal right of any man or set of men volun- 
tarily to refrain from social intercourse or business relations with any persons 
whom he or they, with or without good reason, dislike. This may sometimes 
be unchristian, but it is not illegal. But when it is a concerted purpose of a 
number of persons not only to abstain themselves from such intercourse, but 
to render the life of their victim miserable by persuading and intimidating others 
so to refrain, such purpose is a malicious one, and the concerted attempt to 
accomplish it is a conspiracy at common law, and merits and shouid receive 
the punishment due to such a crime. 

The practices which we are condemning would be outside the pale of civil- © 
ized war. In civilized warfare women and children and the defenseless are 
safe from attack, and a code of honcr controls the parties to such warfare which 
cries out against the boycott we have in view. Cruel and cowardly are terms 
not too severe by which to characterize it. 

The laborer’s rights and, limitations are defined with faultless precision. 
A man may ‘‘ strike ’’ when he sees fit, when “ not in violation of contract.” 
He has “‘ no right to destroy or damage the property of the employer,”’ to “ in- 
timidate or use violence against’ or to ‘‘ interfere’ with the man who wants 
to work. The “ rights and privileges of non-union men are as sacred as the 
rights and privileges of unionists,’’ and the idea that by association unionists 
acquire authority over non-unionists is pronounced ‘‘ untenable.’? The way 
for a union to increase its membership and influence is to make membership in 
it ‘* so valuable as to attract all who are eligible.’’ The rights of the laborer 
to labor and the employer to employ in the manner preferred and legally per- 
mitted to them are above dispute. No small society of men can set up a gov- 
ernment of their own to contradict and overthrow the legitimate government of 
the State. 


Tue Power OF THE COLOMBIAN PRESIDENT TO RaTiFY THE CANAL 
Treaty. —A disposition has evidently grown up, and naturally enough, 
considering their character, among the Colombian people, to hold up the 
United States for some further concession by refusing to ratify the 
treaty by which jurisdiction is ceded to the United States over a suffi- 


cit 
ist 
se 
sl 
is 
R 
t 

1 


NOTES. 435 


cient syip of land whereon to dig and maintain the proposed trans- 
isthmian canal. This has drawn attention to the question whether the 
President of that Republic, Mr. Marroquin, possesses that power, or can 
seize it, under the following article of its constitution : — 


ARTICLE CXXI. 


In case of foreign war or of civil commotion the President may, after con- 
sultation with the Council of State, and with the written consent of all the Min- 
isters, declare the public order to be disturbed and the whole or a part of the 
Republic in a state of siege. 

After such declaration the President shall be invested with the powers which 
the laws confer upon him to defend the rights of the nation or to suppress dis- 
turbance, and, in case the laws are defective, he shall use the powers conferred 
upon him by the laws of nations. 

The extraordinary means or legislative decrees of a provisional character 
which, within the said limits, the President may ordain, shal! be obligatory, 
provided they bear the signatures of all the Ministers. 

The Government shall declare the public order re-established as soon as the 
commotion or foreign danger shall have ceased; and the President shall send to 
Congress a statement of the reasons that induced his measures. All officers 
shall be responsible for the abuses which may have been committed in the ex- 
ercise of extraordinary powers. 


If the President — and especially in the event of an irruption of the 
Andean population opposed to the cession — should assume or seize the 
power under this constitutional warrant, on the ground that there is a 
distubance of public order, such as authorizes him and his ministers so 
to act without the consent of the Legislature, then his action will be 
good enough for the United States, and the propriety of it will be a 
question for him to settle with his own people. If he is like some of 
the other South American Presidents, then ‘‘ Gaza is not in plight to 
say him nay.’’ 


IantHe.— We find the following in the book notices of the New 
York Evening Post : — 


Gen. Anthony Bacon served with distinction in the Peninsular and Waterloo 
campaigns, and later in the civil war in Portugal. He belongs to literature 
indirectly through his marriage to the charming Lady Charlotte Hartley, 
Byron’s “Ianthe,’? to whom ‘‘Childe Harold”’ is dedicated. His life is de- 
scribed somewhat fragmentarily by Alnod J. Boger under the title, ‘‘ The story 
of General Bacon’’ (Methuen). It is a spirited narrative, and the temper of 
the man whom Lord Uxbridge called “ without doubt the best cavalry officer I 


have ever known,” may be judged from an extract on the military value of 
personal valor. 
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We could spare General Bacon and all the cavalry charges by which 
he saved his bacon; but we are glad to have recovered Ianthe. No 
sweeter poem was ever addressed by man to woman; no woman was 
ever more honored. She was but a girl, and Byron, though but a boy, 
was twice her age: ‘‘ My years already doubly number thine.’’ Con- 
cealing her real name under the word Ianthe, he judged, and without 
egotism, that he had rendered her immortal. And her memory will 
live as long as his poem lives; and his poem will live when our 
language shall have become a dead language. 


“‘Tanthe here enshrined 
“ Shall thus be first beheld, forgotten last.’’ 


Tue oF THE Coroproration Law. — 
The so-called Publicity Clause of the Federal statute creating a De- 
partment of Commerce and a bureau of corporations therein, which 
relates to publicity, is as follows : — 


The said Commissioner shall have power and authority to make, under the 


direction and control of the Secretary of Commerce and Labor, diligent in- 
vestigation into the organization, conduct and management Of the business of 
any corporation, joint-stock company, or corporate combination engaged in 
commerce among the several States and with foreign nations, excepting com- 
mon carriers subject to ‘‘an act to regulate commerce,”’ approved February 4, 
1887, and to gather such information and data as will enable the President of 
the United States to make recommendations to Congress for legislation for the 
regulation of such commerce, and to report such data to the President from 
time to time as he shall require; and the information so obtained, or as much- 
thereof as the President may direct, shall be made public. 


It is to be observed that this statute is merely an enabling act, so far 
as the Commissioner of Corporations is concerned. ‘‘ The said Com- 
missioner shall have power and authority to make,’’ etc.; but the 
statute denounces no penalties against the wicked corporations which 
may refuse to make disclosures to him. So much of the information 
‘¢ as the President shall direct ’’ shall be made public; the President is 
thus clothed with the power to withhold from the public such informa- 
tion as he may think best. The exception referring to the Act of 
February 4, 1887, refers to the following clause in the Interstate Com- 
merce Act, the same being section 20 of the Act of February 4, 
1887: — 
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That the Commission is hereby authorized to require annual reports from all 
common carriers subject to the provisions of this act, to fix the time and pre- 
scribe the manner in which such reports shall be made, and to require from 
such carriers specific answers to all questions upon which the Commission may 
need information. Such annual reports shall show in detail the amount of 
capital stock issued, the amounts paid therefor, and the manner of payment 
for the same; the dividends paid, the surplus fund, if any, and the number of 
stockholders; the funded and floating debts, and the interest paid thereon; the 
cost and value of the carrier’s property, franchises, and equipment; the num- 
ber of employés and the salaries paid each class; the amounts expended for 
improvements each year, how expended, and the character of such improve- 
ments; the earnings and receipts from each branch of business, and from all 
sources; the operating and other expenses; the balances of profit and loss; and 
a complete exhibit of the financial operations of the carrier each year, including 
an annual balance sheet. 


It will be observed that this section of the Interstate Commerce Act, 
which applies to common carriers only, is much more explicit than the 
recent act. It looks as though the provision of the statute just enacted 
was concocted to satisfy the public clamor for something without 
achieving any desirable result. 


A Srrixe Curep sy Leeistation.—In the little Kingdom of Hol- 
land there are about eighteen hundred miles of railway, more than half 
of which are owned and operated by the Government. The railway 
employés etermined upon a general strike, not only with respect to the 
Government railways but with respect to those operated by private 
companies. This led the Dutch Premier, Dr. Kuyper, to introduce 
and put through the States General a bill providing for a military 
railway brigade, to operate railways in case of interruptions of the 
service, and also to so amend the penal code as to make strikes 
punishable by fine and imprisonment. The bill denounced a penalty of 
three months’ imprisonment and 100 florins fine for any attempt to 
coerce a workman with respect to his contract, and public servants 
were made punishable by six months’ imprisonment and a fine of 300 
florins for neglect or refusal to perform their duties; the term of im- 
prisonment being increased to four years if the refusal was the result 
of an agreement by a collective body of public servants —in other 
words, a strike. Of course, the strikers and their sympathizers de- 
nounced this measure as outrageous. Union labor is generally in favor 
of the Governmental ownership of public utilities. This action of the 
Dutch legislature is an object lesson as to what such ownership will be 
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in the hands of a resolute Government. With the State ownership of 
public utilities, a strike will be simply an insurrection against the 
Government. It will be analogous to mutiny in the army or in the 
navy. Characterizing it in the mildest way, it will be analogous 
to desertion; and perhaps every Government has on its statute-book 
laws punishing desertion before the termination of the contractual period 
of service, even from the merchant marine. Imagine what the conse- 
quence would be if the employés of the New York post office, including 
the letter carriers, were to go on a strike, and if the employés of the 
post offices of the other great cities were to get up a so-called ‘* sym- 
pathetic strike.’’ Some of the American newspapers, in dealing with 
the Dutch incident, have assumed that there is a wide distinction with 
respect to the Governmental suppression of a strike, between a State 
railway and a railway in the hands of a.private corporation. The dis- 
tinction is more apparent than real. Both are public utilities. Both 
are created and operated for the benefit of the general public. In the 
creation of both, the power of eminent domain has been exercised ; and 
the power of regulation, a branch of the police power, extends to one 
as well as to the other. The absurdity of dealing with a strike upon 
a great railway system on the footing of its being a mere matter of 
private contract between employer and employed, is too apparent for 
discussion. It is a subject in which the public rights are so profoundly 


involved that the public will have to take hold of it, regulate it, and 
govern it. 


Press COMMENTS ON THE NoRTHERN Securities Decision. — The 
comments of the lay press on this already celebrated decision are in- 
teresting ; and it is to be added that the editors have got hold of the 
questions involved with a good deal of acumen. First, they do not 
overlook that, although the decision was used for stock-jobbing purposes 
in Wall Street during two or three days, yet it created only a slight 
flurry. The decision will not have the effect of confiscating property. 
The holders of the shares of the Northern Securities Company will be able 
to exchange their shares for the shares of the two merging companies 
which they surrendered to get the shares of the newconcern. The only 
complication which we see in this matter lies in the fact that, in creat- 
ing the merger, there was an overissue of shares to the extent, it is 
said, of $15,000,000. Those philosophers that are arguing so loudly 
that a measure which operated to destroy competition between two 
great railway systems was in fact beneficial to the people through whose 
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country those railways were operated, seem to have overlooked the 
fact that those people would, if the measure had been declared valid, 
have been bled to an extent sufficient to pay dividends upon this 
watered stock — upon this theft. 

Another thing in which the lay press generally agree, is that an 
appeal to the Supreme Court of the United States will be fruitless. 
The editors have had the opportunity of reading Judge Thayer’s 
opinion, and they have had sense enough to see that all that there is in 
it is the naked question whether a bench of judges would follow their 
sworn duty and enforce an act of Congress, or would violate that duty 
by refusing to enforce an act of Congress. And the editors are able 
to see that there is absolutely no doubt about it. And they set their 
heads to speculating upon the question how competent and reputable 
counsel could ever have advised clients that such a merger was valid. 

A characteristic comment upon the decision is found in that notorious 
Wall Street organ, the New York Sun. The editor who wrote the 
comment in question seems to think that there is little prospect of a 
reversal of the decision, not because the decision is right and the only 
decision which could have been rendered, but because of the public 
clamor against the trusts. In its comment on the merger case, the 
Sun uses this language :— 


That the decision would be the same even if time were afforded for greater 
deliberation may also be true under the circumstances, yet time in the end is 
bound to bring a different result, as a simple necessity of the age. 


What is this ‘‘ simple necessity of the age ?’’ It is true that the 
age is tending toward collectivism, toward combination in almost 
every species of human activity. But is it a ‘‘ simple necessity ’’ that 
such combinations as the merger which was attempted through the 
organization of the New Jersey corporation should be sanctioned by 
law or permitted by government? If such a combination is to be 
allowed to succeed, where is the process going toend? It is easy to 
see that, by the simple device of forming a corporation in New Jersey, 
or in Delaware, for the purpose of holding the shares of other raiload 
companies, such companies can be combined without any limit, until 
all railway ownership is concentrated in the hands of one man, or in a 
single coterie of men. When this shall have taken place, there will be 
but one step further, and that will be merely a formal step, the State 
ownership of all these public utilities. The financial coadventurers who, 
through their organs, and notably through such organs as the New 
York Sun, are inveighing against socialism, are making giant strides 
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toward a universal socialism. When those stock manipulators have 
got all public utilities within a single grasp, there will be nothing 
left for the people to do, except to step in through their govern- 
ment and to take them by the scruff of the neck and shake them over 
the bottomless pit; and they will do it. Indeed, if it were desired at 
this moment to establish a government ownership of railroads, it would 
be only necessary for the government of the United States to imitate 
the manipulation which was attempted in the organization of the 
Northern Securities Company. It would be merely necessary to pass 
an act of Congress authorizing the Secretary of Commerce to buy up 
the shares of the railroads which it was desired to absorb, and to issue 
government debentures therefor, leaving the railroad corporations 
nominally and theoreticaly intact, just as they were in this scheme of 
the merger. 


A JvupictaL Protest AGarinst JupGEs RUNNING FOR POLITICAL 
Orrices. — Presiding Justice W. W. Goopricn, of the Appellate Divi- 
sion of the Supreme Court of New York, Second Department, speaking 
at the recent annual dinner of the Brooklyn Bar Association, protested 
against what he termed ‘‘ the vicious invasion which is threatening the 
usefulness of the bench,’’ and decried the ‘‘ Judge who is listening 


with expectant ear to the bee of political preferment buzzing in his 
bonnet.’’ 

It was thought by many who were present that Justice Goodrich in- 
tended his speech to refer to the situation of Judge ALton B. Parker 
as a Presidential possibility. Justice Goodrich responded to the toast 
‘¢ Judge, Only,’’ and he said in part : — . 


Of recent years, possibly because the heroes of the civil war are “‘ passing 
over to the majority,’’ political managers have been looking to the bench with 
longing eyes for candidates for the great executive offices of Governor and Pres- 
ident. The efforts which were made in this State last year to secure such a 
candidate for the office of Governor are too recent to be forgotten. Everlasting 
honor to the judges who refused to be tempted by the insidious attack. They 
recognized the incompatibility between judicial tenure and political candidacy. 

I shall speak concerning abstract principles, without reference to concrete 
cases or covert allusion to any individuals whatever, and solely because I feel 
impelled to raise my solemn protest against the vicious invasion which is threat- 
ening the usefulness and the independence of the bench. The judge whois 
listening with expectant ear to the bee of political preferment buzzing in his 
bonnet is already crippled in his usefulness. 

The law is a jealous mistress, and Astrea, starry Goddess of Justice, be- 
comes the stern and unrelenting enemy of her ministers who hesitate or halt in 
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their allegiance to her despotic rule. Let us have no judicial temptation to 
« p'ay to the galleries; ’’ no hungering after the flesh-pots of Egypt; no opin- 
ions suggestive of the writer’s views of his own availability as a candidate. 

Election to judicial station is the highest praise that the people can accord to 
any man; and with it and in the line of logical and legitimate promotion to 
higher judicial office let every judge be absolutely and wholly content. Along 
the track of judicial preferment, a competent and faithful judge should have 
the paramount right of way; and the people emphasized this principle at our last 
election. 

The judicial office should be at once the cradie of duty and the grave of polit- 
ical ambition. Nordoes this involve any self-denial. The office of Chief Judge 
of the Court of Appeals of this great State is greater than the office of Governor. 

The office of Chief Justice of the Supreme Court of the United States is 
greater than the office of President. Abandonment of any high judicial position 
for doubtful political candidacy would repeat Aesop’s fable of the dog drop- 
ping the meat for its watery shadow. 

There is another side to my subject, and that is the necessity of implicit 
judicial obedience to constitutional authority, not merely to exact language, but 
toits intention. ‘‘ For,’’ as St. Paul says, “‘ the letter killeth, but the spirit giveth 
life.’ From the earliest constitution of this State down to the present, there 
runs the consistent idea that the highest judges should be candidates for no 
other office. The later constitutions declare void all votes for them for other 
than judicial office. 

I am aware that the constitution has no power beyond the confines of the 
State, and that it may therefore be said that its provisions do not relate to 
votes for the office of President, but the reason and spirit of the provision 
affect equally Federal and State candidature. 

The framers of the constitution provided that no person should be eligible 
to the legislature who, within 100 days previous to his election, had been a 
member of Congress or held certain Federal offices, because the legislature 
elects United States Senators and the prevention of Federal influence was con- 
sidered to be an imperative necessity. By parity of reason the spirit of the 
inhibition relates to votes for Presidential electors. 

All elections for the President and the legislature are under State law, which 
the State judges have sworn to uphold and conserve. Thus it might happen 
that a judge nominated for Federal office would be called upon to determine a 
question relative to his own election. 

Of course if a judge should be nominated for President, he might resign his 
position. But long before the nomination is made the air is full of occult 
influences. Lightning rods may sometimes be put up to catch the Presidential 
lightning. The question is not what does occur, but what may occur. 

Judges are but human and susceptible to human temptations. May not the 
views of a potential candidate be insensibly colored on the great public ques- 
tions involving the rights of employer and employed, of classes against masses 
or of monopolies against individuals, by the effect of his utterances on his vote- 
getting availability? Certain it is that when a judge is nominated for political 
office his judicial ambition is in danger of becoming subordinated to his 
political ambition. 

Under the old system of appointment during good behavior, I believe it 
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would have been very far from good behavior for any judge to accept nomina- 
tion to any political office. The reason and spirit of ‘the former system still 
remain and should prevail. Tenure of judicial position should end political 
aspirations during the term of office. - 


This timely and courageous speech was variously received by the 
members of the bar who listened to it. Those of impartial views and 
non-partisan feelings generally applauded it; some of the young party 
men denounced it. There has never been a time within living memory 
when judges were not perennial candidates for the presidency. Be- 
fore the war, the anti-slavery party constantly looked to Justice John 
McLean, of the Supreme Court of the United States, as the Moses who 
should lead them through the wilderness ; but when it came to the test, 
the scatter-brained John C. Fremont was nominated in his place and 
defeated. Think what would have happened if he had been elected! 
The effort to dissolve the Union would undoubtedly have been success- 
ful. After Justice McLean came Justice Stephen J. Field, of the 
Supreme Court of the United States, a perpetual candidate for the 
Democratic nomination. His political aspirations were turned down 
through the exertions of a lawyer named Delmas, who had not found it 
difficult to induce a Democratic State convention in California, organ- 
ized to elect delegates to a Democratic National Convention, to instruct 
their delegates that they should, under no circumstances, vote for 
Stephen J. Field for the presidential nomination. In the East another 
perpetual candidate was Chief Judge Sanford E. Church, who 
held the same judicial office in New York that Chief Judge Alton B. 
Parker now holds. Justice David Davis, of the Supreme Court of 
the United States, was also continually ‘‘ mentioned;’’ and, oddly 
enough, although a rich man, — a man who had grown rich by invest- 
ments and the rise of property, he was ‘‘ mentioned ’’ by the populists, 
the union-laborites, the socialists, and that sort of folk, and was act- 
ually nominated by them. 

It is to be said in favor of Chief Judge Parker, and probably in 
favor of the other eminent men whose names have just been mentioned, 
that he does not appear to have done anything or said anything to 
indicate that this candidacy for the office of President is of his own 
seeking. As a judge and as a citizen, his character is exalted, and his 
almost unmeasured popularity among intelligent men of all parties is 
eminently deserved. While the sentiment is a just one, that public 
opinion ought to settle down upon the conclusion that a man who has re- 
ceived a judicial office should not, at least while in that office, aspire to a 
political office, it may be asked, on the other hand, where is the man in 
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exalted public life that would refuse a nomination to the office of 
President of the United States if it were tendered to him by the politi- 
cal party to which he has been attached? If there is among us a man 
that could make such a sacrifice, just bring him out and let us see him. 
We want.to know how he looks. 


Use or THE TirLe Esquire ’’ 1x EnGLanp. — We clip the follow- 
ing from the Law Times (London) : — 


Commenting on the modern indiscriminate use of the title of esquire, a cor- 
respondent of the Newry Telegraph says that nowadays the following classes 
may be mentioned as certainly recognized esquires upon all occasions of cere- 
mony or of precedency, and for the purpose of legal description: (1) All the 
sons of peers or lords of Parliament during the lives of their fathers, and the 
younger sons of such peers, etc., after their fathers’ death, the eldest sons of 
the younger sons of peers, and their eldest sons in perpetual succession; (2) 
noblemen of other nations; (3) the eidest sons and probably ali the sons of 
baronets and the eldest sons of knights; (4) persons bearing arms by letters 
patent with the title of esquire; (5) esquires of the Bath and their eldest sons 
according to the statutes of the order; (6) barristers-at-law by their office or 
profession; (7) justices of the peace and mayors while in the commission or 
in office; (8) persons holding any superior office under the crown; (9) per- 
sons styled esquires by the sovereign in their patents, commissions, or appoint- 
ments; (10) attorneys in colonies where the departments of counsel and 
attorney ure united.! From this it may be seen that a solicitor, a town coun- 
cillor, a town commissioner, a poor-law guardian, or even the chairman of any 
civic or municipal body, unless a corporate town or city, has no claim or right 
to this distinct title. In the case, however, of Perrins v. Maxim and General 
Travelers’ Insurance Company (1860) it was held that a description in a life 
policy of the assured as an esquire was not untrue, although he was an iron- 
monger in business, if he were in that position in life in which people are 
usually so addressed. 


Corporations: ELEcTION — RIGHT OF A SHAREHOLDER TO VoTE 
ConceRNING A MatrerR AFFECTING HIS OWN PERSONAL INTEREST — 
‘¢ LEGITIMATE SELFISHNESS.’’— ‘‘ E. M.’’ in the Law Journal, of Lon- 
don, thus discourses upon this question : — 


A shareholder is entitled to use his vote as he pleases, even to the detri- 
ment of the company; for a vote, as Sir George Jessel said, is a right of 
property, and the shareholder in giving it may consult his own interests, even 
though such interests are adverse to those of the company. This right was 


2 Vide Green’s Encyclopedia of English Law. 
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fully recognized by the Judicial Committee of the Privy Council in The North- 
West Transportation Company v. Beatty,! where a shareholder in a shipping 
company who held half the shares in the company used his voting power to sell 
aship of his own to the company, and the court held there was no unfairness 
in the shareholder so exercising his voting power to control the company. It 
is what Lord Coleridge once called “ legitimate selfishness.’’ If the company 
want; to prevent such self-seeking on the part of a shareholder it must insert 
in its articles a provision disqualifying any shareholder from voting on a con- 
tract with the company in which he has a personal interest; in the absence 
of such a provision a shareholder cannot be treated as a trustee of his voting 
power for the benefit of the snareholders. And yet it is equally clear that 
a shareholder with a preponderating vote cannot use it to commit a fraud on 
a minority of the shareholders — for instance, to take a case which came before 
Mr. Justice Joyce not long ago, a large shareholder in a theater company who is 
also proprietor of a rival music hall cannot use his controlling power to sell 
the theater at an under-value —say, for a dissenting chapel —and so extin- 
guish competition. Theleading case on this is Menier v. Hooper’s Telegraph 
Works.? There a telegraph company instituted a suit against one of its direct- 
ors claiming a concession which he, the director, had obtained for his own 
benefit. Afterwards, by the influence of one preponderating shareholder — 
bribed thereto by the delinquent director — the suit was compromised, and the 
claim released. This was clearly an exercise of the shareholder’s voting power 
which the minority were entitled to challenge, not because it was mala fide, 
for the court cannot inquire into the propriety or impropriety of motives, but 
because the shareholder commanding a majority of votes was giving away the 
property of the minority. Where legitimate selfishness ends and fraud or un- 
fairness begins in these cases, it is not always easy to say, but the principles 
are Clearly marked, though their application may involve some of the casuistry 
of equity. 


A DerGRADED Concerrion OF THE OFFICE AND Duty or a Law- 
yer. — The Law Times (London) says : — 


Humorists have often exercised their wit at the expense of the lawyers, be- 
cause they undertake to advocate a cause without regard to or belief in its 
merits. 

Whether your cause be good or bad, 
Whilst there is money to be had, 
They’ll still your suit maintain, 


sings an anonymous rhymester in ‘‘ The Muse’s Mirror.”” Moral purists, too, 
have doubted whether the practice is consistent with honesty; but if they will 
read and digest the admirable article by Mr. Showell Rogers in the current 
number of the Law Quarterly Review, entitled, ‘‘ The Ethics of Advocacy,” we 
think that they will find his arguments on the side of the lawyers not only 


1 50 Law J. Rep. P. C. 102; L. R. 2 48 Law J. Rep. Chanc. 380; L. R. 
12 App. Cas. 589. 9 Chanc. 350. 
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powerful, but convincing. ‘'Justice,’’ said Svdney Smith in an assize sermon 
which Mr. Rogers quotes, ‘‘is found experimentally to be most effectually pro- 
moted by the opposite efforts of practical and ingenious men presenting to 
the selection of an impartial judge the best arguments for the establishment 
or explanation of truth.’’ ‘It is (the judge’s) business,’’ remarked Dr. 
Johnson to Boswell, “to judge, and you are not to be confident in your own 
opinion that a cause is bad, but to say all you can for your client, and then 
hear the judge’s opinion.”” These are wise words. As Mr. Rogers truly 
observes, there is an honorable way of defending the worst of causes; the 
arms which the advocate wields, to quote Sir Alexander Cockburn, are to be 
the arms of the warrior, and not of the assassin. The moralists forget that 
it is a recognized rule of professional conduct, that the advocate is only the 
mouthpiece of his client, and that he must not express his personal opinion 
of, or belief in, his client’s cause. It is this well-understood fact which 
makes it possible for men of the highest integrity to advocate a cause, re- 
gardless of their private opinions. 


It will be a long time before mankind will yield their assent to such 
sophistry as the above. In point of natural justice and sound morals 
the lawyer who supports his client in getting something which he knows 
his client has no right to get, lets himself down to the corrupt level of 
his client, and becomes particeps criminis with him. If, having refer- 
ence to the past misconduct of his client, he knowingly assists him in 
escaping the dues of justice, he does that which is opposed to the true 
interests of society and of his country, and which is morally corrupt. 
The argument that it is for him in such a case to save what he can for 
his client and then let the judge decide, amounts to nothing less than 
an assertion of his right to befog the mind of the judge by sophistry, 
so as to induce the judge to decide for his client when he knows that 
his client is in the wrong. A system of ethics which applauds a lawyer 
in thus knowingly becoming the champion and the gladiator of a rascal, 
is not to be commended. The spectacle of a great profession willing 
thus to prostitute its learning and to sink itself to the level of becoming 
the forensic champions of rascals, law-breakers, and criminals, is not 
edifying. A profession that would proceed on such a plan of ethics, 
deserves all the opprobrium that the popular judgment has put upon it. 


A Jotty Brewer Sittinc as A JupGe or A Court or Errors anp 
Apprrats.— The New York Evening Post says: — 


The anomaly of a brewer sitting on the bench of the highest court of New 
Jersey comes to an end with the nomination by Governor Murphy of George 
R. Gray of Newark to succeed Judge Gottfried Krueger. The latter is one of 
the six special judges, ordinarily known as ‘lay judges,’’ of the Court of 
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Errors and Appeals. They were to be appointed, apparently, to furnish horse- 
sense instead of law. It was a curious survival in New Jersey practice of the 
English idea of the Squire as a fountain of justice. For many years the habit 
was to name practical men of affairs—builders, physicians, butchers, 
brewers —to sit beside the most learned judges of New Jersey and have an 
equal voice with them in deciding the most intricate cases in the court of last 
resort. Of late, however, the practice has been to appoint trained lawyers, 
even as the “‘lay’’ judges; and we shall probably never again see a jolly 
brewer like Judge Krueger don the ermine. 


Tue New Canaptan CANAL WHICH IS TO PUT THE FLAG’ IN Con- 
TROL OF THE Great Lakes. — The following paragraph from a New 
York newspaper shows the progress which the ambitious Canadians 
are making to realize the proplecy voiced in one of their Blue Books 
that the completion of the Georgian Bay the St. Lawrence canal will 
put the Great Lakes under the control of ‘‘ the flag,’’ meaning the 
British flag. It seems that this consummation, so devoutly wished by 
the Canadians, is only two years off. If ever a British gunboat is 
introduced through that canal into the ‘‘ Great Lakes ”’ in violation of 
the treaty now subsisting between Great Britain and the United States, 
without the consent of the United States, the independence of Canada 
will quickly be brought to an end. At least, it will become the 
bounden duty of the United States,-as a mere act of defense and pre- 
vention, to rectify the boundary between the two countries so as to 
place some portion of the new canal within the limits of the United 
States, where it can and will be fortified by the United States. Sec- 
retary Hay seems to know nothing at all about this business: — 


From the big grain fields of the Northwest to tidewater navigation at Mon- 
treal there is now completed a clear fourteen-feet waterway, with only about 
seventy-one miles of cavals. Boats of 2,500 to 3,000 tons now pass freely back 
and forth. When the new waterway between Georgian Bay and the St. 
Lawrence is completed — which will be within two years at the latest, as the 
surveys have all been made, the capital provided by a private syndicate, and 
the work begun —there will be a direct, passage from the Superior ports, 
through Sault Ste. Marie to Montreal, which will take ships of twenty-one feet 
draught. There will be less than thirty miles of canal to be constructed on 


this route, and its estimated cost is less than one-fourth of the cost of the 
improved Erie Canal. 


Tue LarGest VERDICT FOR AN INJuRY ReEsuLTING IN Deatu. — The 
legislature of New York not long since repealed the statute fixing the 
limit of $5,000 as the value of human life ; and this has been followed by 
a verdict for $100,000 damages against the New York Central & Hudson 
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River Railroad Company in favor of Mrs. Jennie Leys for the killing of 
her husband in the so-called tunnel disaster. It is said that the only 
other verdict approaching this one for causing the death of the victim 
of an accident was in England, where damages of £14,000 were 
awarded to the heirsof Dr. Phillips. In an action for injuries, a West- 
ern jury some time ago awarded the victim $75,000. Mr. Leys at the 
time of his death was in receiptof a salary of $25,000 a year from 
Altman & Co., and his total income exceeded $30,000 a year. Mrs. 
Leys testified that her husband spent $11,000 a year for the mainte- 
nance of their home in New Rochelle and sent $5,000 a year to one of 
their sons for managing a farm for Mr. Leys in Virginia. Since the 
above was written another jury has awarded a widuw $71,000 dam- 
ages for the death of her husband in the same ‘‘ tunnel disaster.’’ 


Tue Arritope or Lasor Unionism Towarp Service In THE STATE 
Miuitia. — This is very simple, and is explained in simple language in 
an interview between a union lobbyist at Albany and a correspondent 
of the New York Evening Post : — 


* How can a man belong to the union and to the National Guard too?’’ one 
of the legislative labor men asks by way of argument. “He takes an oath 
when he enters the union; he takes an oath when he enters the Guard. One 
oath binds him to stand by the union; the other binds him to protect the 
property and interests of the State. Yet in some strikes a man who takes both 
oaths is going to find himself with a gun in his hand aiming it at fellow mem- 
bers of his labor organizition.”? If the oath of the union is incompatible with 
the oath of the Guardsman, the National Guard is the institution which must 
give way. 

Under the constitution every citizen is liable to military duty. The point 
the trade- unionists would make is that if one joins a union he cannot perform 
a duty which is required, when called for, under the fundamental law of the 
commonwealth. 

The Assemblyman who will gather resistance to the passage of the Gover- 
nor’s bill on grounds like these says he has himself been shot at three times. 
“* How did it happen?’ ‘Oh, I was beating a ‘scab.’ I had torun three blocks. 
They captured me, and I was bound over in the sum of $500 to keep the peace 
for three months.”’ 


THE ORIGINAL SipNey Brerss. — As we were wandering through the 
old Trinity Church yard in New York, reading the inscriptions upon 
many tombs, we came across the following quaint epitaph of the original 
Sidney Breese, great-grandfather of Hon. Sidney Breese, who was 
United States senator and judge of the Supreme Court of Illinois for 
many years. It reads: — 
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SIDNEY BREESE, June 9, 1767, 
Made by himself. 
Ha, Sidney, Sidney, 
Lyest thou here! 
I here lye 
Till time has flown 
To its extremity.”’ 


The subject of the above epitaph was of a noble family in Wales; 
served in the Stuart cause in 1745 and figured in New York as a suc- 
cessful merchant. His great-grandsons were Judge Sidney Breese and 
Prof. S. F. Breese Morse, whose teeming brain invented the telegraph. 
Two of the descendants of these great-grandsons united in marriage 
and are now living in this city. Mr. S. F. Breese Morse was united in 


marriage with the daughter of Judge Sidney Breeze. — Chicago Legal 
News. 


Leeat Epvucation in Eoypt. — The report of the Judicial Adviser in 
Egypt for 1901 presents many features of great interest in connection 
with the general state of crime in the country, village justice, native 
and mixed tribunals, first offenders and habitual criminals, penal legis- 
lation and the Khedivial school of law, especially the last. We here in 
England are often lamenting the want of a scientific training for our 
lawyers, ‘‘ the hand-to-mouth kind of manner,’’ as Lord Davey recently 
said, ‘‘ in which they pick up their law.’’ In Egypt the position is the 
other way; there is plenty of theoretical training but no sufficient 
practical preparation. The young licentiate of laws in Egypt is plunged 


at once from the quiet class-rooms of the law school into the stress and . 


struggle of the court, the mélée of legal combat, without any adequate 
experience in legal strategy and the tactics of litigation. He has to 
adopt the advice of an eminent English judge to a young barrister, 
‘* just to jump in and splash about! ’’ To put it shortly, Egypt wants 
its Hardwicke Society, its moots, and its ‘‘ deviling.’’ Not that the 
young Egyptian stands in need of being taught to speak; speech-mak- 
ing is not to him the painful ordeal which it is to the young European 
and his friends —it comes naturally; he possesses, indeed, according 
to Mr. M’Ilwraith, a quite remarkable command of language and ideas, 
if anything, too Pindaric and torrential; but he needs the discipline of 
debate to teach him how to marshal his facts and co-ordinate his argu- 
ments, and this he is now getting in the shape of a fortnightly moot. 
Let us hope that with all these accomplishments he will not invade the 
English Bar just yet. — Law Journal (London). 
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CoMBINATIONS IN RESTRAINT OF INTERSTATE ComMMERCE: DEVICE OF 
Two Compretinc RatLway Companies TRANSFERRING A MAJoritTy oF 
Tuerr SHares TO A ‘*‘ Hotpine Company’’ CREATED UNDER THE Laws 
or A Remore State NortHern Seccrities Case. — The deci- 
sion of the United States Circuit Court of Appeals for the Eighth Cir- 
cuit, rendered in the so-called Northern Securities case! on the 10th 
day of April, was the mge%important decision yet rendered under the 
so-called Sherman Anti-Trust act. The case was heard under a special 
act of the last Congress, the passage of which was procured by Attor- 
ney-General Knox, before four Circuit Judges of the United States, 
namely: CALDWELL, SANBORN, THAYER and Van Devanter. The 
decision of the court is unanimous. The opinion is written by Mr. 
Circuit Judge Taayer. His statement of the case is as follows : — 


This is a bill, exhibited by the United States, to restrain the violation of an 
act of Congress approved July 2, 1890,? entitled “‘ An Act to protect trade and 
commerce against unlawful restraints and monopolies,’’ which is commonly 
termed the Sherman Anti-Trust act. The case was heard before a Circuit 
Court composed of the four Circuit Judges of the Eighth Circuit, pursuant to 
the provisions of a recent act of Congress approved Feb. 11, 1903, which 
requires such cases to be heard “ before not less than three of the Circuit 
Judges’ of the circuit where the suit is brought when the Attorney General 
files with the Clerk of the Court where the case is pending a certificate that it 
is one of ‘‘ general public importance.’’ Such certificate has been filed, and in 
accordance with the mandate of the statute, the case ‘‘has been given prece- 
dence over others and in every way expedited.”’ 

From admissions made by the pleadings, as well as from much oral testi- 
mony, we reach the following conclusions as respects matters of fact: Two of 
the defendants, named the Northern Pacific Railway Company and the Great 
Northern Railway Company, are the owners respectively of lines of railroad 
which extend from the cities of Duluth, St. Paul and Minneapolis, in the State 


1 The title of the case is United William P. Clough, D. Willis James, 
States v. The Northern Securities John S. Kennedy, J. Pierpont Morgan, 
Company, The Northern Pacific Rail- Robert Bacon, George F. Baker, and 
way Company, The Great Northern Daniel S. Lamont. 
Railway Cempany, James J. Hill, 2 26 St. 2,209 C., 647. 
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of Minnesota, thence across the continent to Puget Sound. These roads are, 
and in public estimation have ever been, regarded as parallel and competing 
lines. For some years at least after they were built they competed with each 
other actively for transcontinental and interstate traffic. In the spring of the 
year of 1901, they united in purchasing about ninety-eight per cent of the entire 
capital stock of the Chicago, Burlington and Quincy Railway Company, and 
became joint sureties for the payments of bonds of the last-named company, 
whereby the purchase was accomplished, which were to run twenty years and 
bear four per cent interest perannum. The amount of stock so acquired was 
of the par value of about $107,000,000, and as it was purchased at the rate of 
$200 per share the bonded indebtedness of the two companies was thus in- 
creased to the extent of $200,000,000. 

Subsequent to the acquisition of the stock of the Burlington Company and 
in the summer of the year 1901, certain large and influential stockholders of 
the Northern Pacific and Great Northern Companies, who had practical control 
of the two roads and who have been made parties defendant to the present bill, 
acting in concert with each other, conceived the design of placing a very large 
majority of the stock of both of the last-named companies in the hands of a 
single owner. To this end these stockholders arranged and agreed with each 
other to procure and cause the formation of a corporation under the laws of 
the State of New Jersey, which latter company, when organized, should buy all, 
or at least the greater part of the stock of the Northern Pacific and Great 
Northern Companies. The individuals who conceived and promoted this 
plan agreed with each other to exchange their respective holdings of stock in 
the last-named railroad companies for the stock of the New Jersey Company, 
when the same should be fully organized, and to use their influence to induce 
other stockholders in their respective companies to do likewise, to the end that 
the New Jersey company might become the sole owner of the whole or at least 
a major portion of the stock of both railroad companies. 

In accordance with this plan the defendant, the Northern Securities Com- 
pany (hereafter termed the Securities Company), was organized under the laws 
of the State of New Jersey on November 13, 1901, with a capital stock of 
$400,000,000, that sum being the exact amount required to purchase the total 
stock of the two railroad companies at the price agreed to be paid therefor. 
When the Securities Company was organized it assented to and became a party to 
the scheme that had been devised by its promoters before it became a legal en- 
tity. Very shortly after its organization, the Securities Company acquired a 
large majority of all the stock of the Northern Pacific Company at the rate of 
$115 per share, paying therefor in its own stock at par. At the same time it 
acquired about 300,000 shares of the stock of the Great Northern Company from 
those stockholders of that company who had been instrumental in organizing 
the Securities Company, paying therefor at the rate of $180 per share, and using 
its own stock at par to make the purchase. The Securities Company subse- 
quently made further purchases of stock of the Great Northern Company at the 
same rate, and in about three months had acquired stock of the latter company 
amounting, at par, to about $93,000,000, using for that purpose its own stock to 
the amount of about $171,000,000. 

The Securities Company was enabled to make the subsequent purchase of 
stockholders of the Great Northern Company not immediately concerned in the 
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organization of the Securities Company by the advice, procurement and per- 
suasion of those stockholders of the Great Northern Company who had been 
instrumental in organizing the Securities Company and had exchanged their 
own stock for stock in that company shortly after its organization. ‘At the 
present time the Securities Company is the owner of about 96 per cent of all 
the stock of the Northern Pacific Company, and the owner of about 76 per cent 
of all the stock of the Great Northern Company. The scheme which was thus 
devised and consummated led inevitably to the following results: — 

First, it placed the control of the two roads in the hands of a single person, 
to wit, the Securities Company, by virtue of its ownership of a large majority 
of the stock of both companies; second, it destroyed every motive for compe- 
tition between two roads engaged in interstate traffic which were natural com- 
petitors for business, by pooling the earnings of the two roads for the common 
benefit of the stockholders of both companies; and, according to the familiar 
rule that every one is presumed to intend what is the necessary consequence of 
his own acts when done willfully and deliberately, we must conclude that those 


who conceived and executed the plan aforesaid intended, among other things, 
to accomplish these objects. 


Mr. Circuit Judge Thayer then sums up the conclusion of the court 
in the following language: — 


The general question of law arising upon this state of facts is whether such @ 
combination of interests as that above described falls within the inhibition of the 
Anti-Trust act or is beyond its reach. The act brands as illegal every contract,- 
combination in the form of trust or otherwise, or conspiracy in restraint of 
trade or commerce among the several States, or with foreign nations. Learned! 
counsel on both sides have commented on the general language of the act,, 
doing so, of course, for a different purpose, and the generality of the language 
employed is, in our judgment, of great significance. It indicates, we think, that 
Congress, being unable to foresee and describe all the plans that might be 
formed and expedients that might be resorted to to place restraints on inter- 
state trade or commerce, deliberately employed words of such general import 
as, in its opinion, would comprehend every scheme that might be devised to 
accomplish that end. What is commonly termed a “trust” was a species 
of combination organized by individuals or corporations for the purpose of 
monopolizing the manufacture of, or the traffic in, various articles and commod- 
ities, which was well known and fully understood when the Anti-Trust act 
was approved. Combinations in that form were accordingly prohibited; but 
Congress, evidently anticipating that a combination might be otherwise 
formed, was careful to declare that a combination in any other form, if in 
restraint of interstate trade or commerce, that is, if it directly occasioned or 
effected such restraint, likewise should be deemed illegal. Moreover, in cases 
arising under the act, it has been held by the highest judicial authority in the 
nation, and its opinion has been reiterated in no uncertain terms, that the act 
applies to interstate carriers of freight and passengers as well as to all other 
persons, natural or artificial; that the words ‘in restraint of trade or com- 
merce’ do not mean in unreasonable or partial restraint of trade or commerce, 
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but any direct restraint thereof; that an agreement between competing rail- 
roads which requires them to act in concert and fixing the rate for carriage of 
passengers or freight over their respective lines from one State to another, and 
which, by that means, restricts temporarily the right of any one of such carriers 
to name such rates of the carriage of such freight or passengers over its road 
as it pleases, is a contract in direct restraint of commerce within the meaning 
of the act, in that it tends to prevent competition; that it matters not whether, 
while acting under such a contract, the rate fixed is reasonable or unreasonable, 
the vice of such a contract or combination being that it confers the power to 
establish unreasonable rates and directly restrains commerce by placing 
obstacles in the way of free and unrestricted competition between carriers who 
are natural rivals for patronage; and finally, that Congress has the power, 
under the grant of authority contained in Federal legislation to regulate com- 
merce, to say that no contract or combination shall be legal which shall restrain 
interstate trade or commerce by shutting off the operation of the general law 
of competition.! 


Passing by for the moment the argumentative portions of the opinion, 
we copy that portion which prescribes the decree which the court 
enters : — 


A decree in favor of the United States will accordingly be entered to the fol- 
lowing effect: Adjudging that the stock of the Northern Pacific and Great 
Northern Companies, now held by the ‘Securities Company, was acquired in 
virtue of a combination among the defendants in restraint of trade and com- 
merce among the several States, such as the Anti-Trust act denounces as illegal; 
enjoining the Securities Company from acquiring or attempting to acquire fur- 
ther stock of either of said companies; also enjoining it from voting such stock 
at any meeting of the stockholders of either of said railroad companies or ex- 
ercising or attempting to exercise any control, direction, or supervision or influ- 
ence over the acts of said companies, or either of them, by virtue of its holding 
such stock; enjoining the Northern Pacific and Great Northern Companies, re- 
spectively, the'r officers, directors, and agents from permitting such stock to be 
voted by the Northern Securities Company or any of its agents or allies on its 
‘behalf at any corporate election for directors or officers of either of said com- 
»panies, and likewise enjoining them from paying any dividends to the Securities 

-Company on account of said stock, or permitting or suffering the Securities 
-Company to exercise any control whatsoever over the corporate acts of said 
companies or to direct the policy of either; and, finally, permitting the Secur- 
ities Company to return and transfer to the stockholders of the Northern Pacific 
: and Great Northern Companies any and all shares of stock of those companies 
«which it may have received from such stockholders in exchange for its own 
:stock, or to make such transfer and assignment to such person or persons as are 
mow the holders and owners of its own stock originally issued in exchange for 
the stock of said companies. 


1 Citing United States v. Trans- Traffic Association, 171 U. S. 503; 
Missouri Freight Association, 166 Addiston Pipe and Steel Company v. 
U. S. 290; United States v. Joint United States, 175 U.S. 211. 
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Turning now to the argumentative portions of the opinion, it is to be 
fairly said that, after stating the case and the conclusion of the court, 
nothing further need have been said. The sole question was whether 
what had been attempted was in violation of a statute, the terms of 
which the court sets out. The violation of the statute was so obvious 
that the conclusion could not be made clearer by argument or discus- 
sion. No doubt it was due solely to a feeling of the importance of the 
case and of the propriety of satisfying the public sense of judicial fair- 
ness and justice, that anything further was said. What further was 
said was in answer to objections which were pitiably weak and trivial. 
One of these objections seems to have been that what could not be 
done by the device of transferring all the shares of the two competing 
railway companies to an individual or a collection of individuals, could 
be reached by organizing a corporation for the purpose of acquiring and 
holding them. This phase of the question is discussed by the court 
as follows : — 


Taking the foregoing propositions for granted, because they have been decided 
by a court whose authority is controlling, it is almost too plain for argument 
that the defendants would have violated the Anti-Trust act if they had done, 
through the agency of natural persons, what they have accomplished through 
an artificial person of their own creation. That is to say, if the same individu- 
als who promoted the Securities Company, in pursuance of a previous under- 
standing or agreement so to do, had transferred their stock in the two railroad 
companies to a third party or parties and had agreed to induce other share- 
holders to do likewise, until a majority of the stock of both companies had 
been vested in a single individual or association of individuals, and had empow- 
ered the holder or holders to vote stock as their own, receive all the dividends 
thereon, and pro-rate or divide them among all the stockholders of the two 
companies who had transferred their stock, the result would have been a com- 
bination in direct restraint of interstate commerce, because it would have 
placed in the hands of a small coterie of men the power to suppress compe- 
tition between two competing interstate carriers whose lines are practically 
parallel. 

It will not do to say that, so long as each railroad company has its own 
board of directors, they operate independently and are not controlled by the 
owner of the majority of their stock. It is the common experience of mankind 
that the acts of corporations are dictated and that their policy is controlied by 
those who own the majority of their stock. Indeed, one of the favorite methods 
in these days, and about the only method of obtaining control of a corporation, 
is to purchase the greater part of its stock. It was the method pursued by the 
Northern Pacific and Great Northern companies to obtain control of the 
Chicago, Burlington and Quincy Railroad, and so long as directors are chosen 
by stockholders, the latter will necessarily dominate the former, and in a real- 
sense determine all important corporate acts. e 

The fact that the ownership of a majority of the capital stock of a corpora- 
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tion gives one the mastery and control of the corporation was distinctly recog- 
nized and declared in Pearsall v. Great Northern Railway.! The same fact has 
been recognized and declared by other courts: Pennsylvania Railroad Company 
v. Commonwealth;? Farmers’ Loan and Trust Company v. New York and 
Northern Railway Company; * People ex rel. v. Chicago Gas Trust Company.‘ 
1n opposition to this view counsel cite Pullman Car Company v. Missouri Pacific 
Company,° but in that case the meaning of the word “ controlled,” as used in a 
private contract, was the point under consideration, and what was said on the 
subject cannot be held applicable to cases arising under the Anti-Trust act, 
when the point involved is whether the ownership of all the stock of two com- 
peting and parallel roads vests the owner thereof with the power to suppress 
competition between such roads. We entertain no doubt that it does. Indeed, 
we regard suppression of competition, and to that extent a restraint of com- 
merce, as the natural and inevitable result of such ownership. 

What has been done through the organization of the Securities Company 
accomplishes the object, which Congress has denounced as illegal, more effect- 
ually perhaps than such a combination as is last supposed. That is to say, by 
what has been done the power has been acquired (and provision made for main- 
taining it) to suppress competition between two interstate carriers, who own 
and operate competing and parallel lines of railroad. Competition, we think, 
would not be more effectually restrained than it now is under and by force of 
the existing arrangement, if the two railroad companies were constructed under 
a single charter. It is manifest, therefore, that the New Jersey charter is about 
the only shield which the defendants can interpose between themselves and the 

law. 

The reasoning which led to the acquisition of that charter would seem to 
have been that, while as individuals the promoters could not, by agreement be- 
tween themselves, place the majority of the stock of the two competing and 
parallel railroads in the hands of a single person or a few persons, giving him 
or them the power to operate the roads in harmony and stifle competition, yet 
that the same persons might create a purely fictitious person termed a corpo- 
ration, which could neither think nor act except as they directed, and by placing 
the same stock in the name of such artificial being, accomplish the same pur- 
pose. The manifest unreasonableness of such a proposition and the grave con- 
‘sequence sure to follow from its approval compel us to assume that it must be 
unsound, especially when we reflect that the law, as administered by courts of 
equity, looks always at the substance of things, at the object accomplished, 
whether it be lawful, or unlawful, rather than upon the particular devices or 
means by which it has been accomplished. 


When the Northern Securities Company was organized the AMERICAN 
Law Review denounced it as an attempt on the part of the State of 
New Jersey to reach out its sovereignty to the great States of the 
Northwest and to afflict the inhabitants of these States by destroying 


1 161 U. S. 646, 671. 4130 Ill. 268; 22 N. E. Rep. 798, 
2 7 Atl. GPa.), 368, 371. 802. 
5 150 N. Y¥. 410, 425. 5 115 Mo. 587, 596. 
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competition among their parallel and competing railways. Mr. Cir- 
euit Judge Thayer exonerates the State of New Jersey from this impu- 
tation, by holding that the enabling act under which the Northern 
Securities Company was organized does not justify the organization of 
a company for any such purpose, it being an unlawful purpose, in 
consequence of being opposed to the Federal statute. Upon this 
subject he says :— 


The scheme which the State of New Jersey enacted did not intend to grant a 
charter under cover of which an object denounced by Congress as unlawful, 
namely, a combination conferring the power to restrain interstate commerce, 
might be formed and maintained, because the enabling act, under which the 
Securities Company was organized, expressly declares that three or more persons 
may avail themselves of the provisions of the act and ‘become a corporation 
for any lawful purpose.’’! This language is not merely perfunctory; it means, 
obviously, that whatever powers the incorporators saw fit to assume they 
must hold and exercise for the accomplishment of lawful objects. The words 
in question operate, therefore, as a limitation upon all the powers enumerated 
in the articles of association, which were filed by the promoters of the Se- 
curities Company, so that however extensive and comprehensive these powers 
may seem to be, the State of New Jersey has said “ you shall not exercise 
them so as to set at defiance any statute lawfully enacted by the Congress of the 
United States or any statute lawfully enacted by any State wherein you see fit 
to exercise your powers.”’ 


He also says that if such had been the purpose of the New Jersey 
statute, it would to that extent have been void, his language being as 
follows: — 


But aside from this view of the subject, if the State of New Jersey had 
undertaken to invest the incorporators of the Securities Company with the 
power to do acts in the corporate name, which would operate to restrain inter- 
state commerce, and, for that reason, could not be done by them acting as an 
association of individuals, then we have no doubt that such a grant would have 
been void under the provisions of the Antl-Trust act, or, at least, that the char- 
ter could not be permitted to stand in the way of the enforcement of that act. 
The power of Congress over interstate commerce is supreme, far-reaching, 
and acknowledges no limitations other than such as are prescribed in the Con- 
stitution itself.2 No legislation on the part of a State can curtail or interfere 
with its exercise; and in view of repeated decisions no one can deny that it is 
a legitimate exercise of the power in question for Congress t» say that neither 
natural nor artificial persons can combine or conspire in any form whatever to 
place restraints on interstate trade or commerce.® 


1 Laws of New Jersey, 1899, p. 473. 3 United States v. Trans-Missouri 

2 Gibbons v. Ogden, 9 Wheat. 1, Freight Association, 166 U. S. 290; 
197; County of Mobile v. Kimball, 102 United States v. Joint Traffic Associa- 
U. S. 691, 696, 697; Champion vv. tion, 171 U. S. 505; Addiston Pipe and 
Ames, Sup. Ct. U. S. (decided Feb. 23, Steel Company v. United States, 175 
1908). U.S. 211. 
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He next had to meet and refute the strange and wild objection that 
the restraint of commerce created by the scheme of organizing the 
Northern Securities Company to which the majority of the shares of 
the two competing railway companies was transferred was not such a 
restraint upon interstate commerce as the Federal statute denounces, 
because it was an indirect, collateral and remote restraint of such com- 
merce. This proposition was so palpably absurd and untenable that 
it is amazing that eminent counsel, desiring to maintain their standing 
before the court as candid men, should have put it forward. The 
notorious object of the merger was to reduce and suppress competition, 
The necessary effect of reducing two competing corporations to a single 
ownership was to suppress all competition between them. Neverthe- 
less the court, evidently in view of the public importance of the ques- 
tion, felt bound to answer this objection, which Mr. Circuit Judge 
Thayer did in the following language :— 


It is urged, however, that such a combination of adverse interests as was 
formed, and has been heretofore described, was lawful and not prohibited by 
the Anti-Trust act, because such restraint upon interstate trade or commerce, 
if any, as it imposes, is indirect, collateral, and remote, and hence that the com- 
bination is not one of that character which the Congress of the United States 
can lawfully forbid. The following cases are relied upon to sustain the 
contention: United States v. E. C. Knight Company,! Hopkins v. United 
States,? Anderson v. United States.° 

Itis pertinent, therefore, to inquire in what way the existing combination 
that has formed does affect interstate commerce. It affects it, we think, by 
giving to a single corporate entity, or, more accurately, to a few men acting 
in concert and in its name and under cover of its charter the power to control 
all the means of transportation that are owned by two competing and parallel 
railroads engaged in interstate commerce, in other words, the power to dictate 
every important act which the two companies may do; to compel them to act 
in harmony in establishing interstate rates for the carriage of freight and pas- 
sengers, and generally to prescribe the policy which they shall pursue. It mat- 
ters not, we think, through how many hands the orders come by which these 
aims are accomplished or through what channels the power was acquired by 
the combination. It is effectually exercised and it operates directly on inter- 
state commerce, notwithstanding the manner of its exercise, by controlling the 
means of transportation — to wit, the cars, engines and railroads, by which per- 
sons and commodities are carried, as well as by fixing the price to be charged 
for such carriage. 

The cases cited above and on which reliance is placed to sustain the view 
that the restraint imposed is merely indirect, remote, incidental, or collateral, 
are not relevant, for, as was fully explained in Addiston Pipe and Steel Com- 


1156 U.S. 1. 2171 U. 8. 578. 3171 U. S. 604. 
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pany v. United States,!one of these cases? dealt only with a combination 
within a State to obtain a practical monopoly of the manufacture of sugar, and 
it was held that the combination only related to manufacture and not to com- 
merce among the States or with foreign nations; that the fact that an article 
was manufactured for export to another State did not make it an article of 
interstate commerce before transportation had been begun, or necessarily sub- 
ject it to Federal control; and that the fact of the combination then under con- 
sideration on interstate commerce was at most only incidental and collateral. 
But while commenting on its previous decision in United States v. E. C. Knight 
Company, the court took occasion to say, in Addiston Pipe and Steel Company 
v. United States,* when a contract is made for the sale and delivery of an 
article in another State, the transaction is one of interstate commerce, although 
the vender has also agreed to manufacture the article so sold; and that com- 
binations to control and monopolize such transactions would be in restraint of 
interstate commerce. 

In the other cases * it was held that the business of the members of the Kan- 
sas City Live Stock Exchange, which was under consideration by the court, was 
not interstate commerce, and that the act did not affect them, and that even if 
they were so affected the particular agreement which was involved did not 
operate as a restraint of interstate commerce. We fail to find in either of these 
cases any suggestion that a combination such as the one in hand, the object and 
necessary effect of which is to give to a single person or to a coterie of persons 
full control of all the means of transportation owned by two competing and 
parallel lines of road engaged in interstate commerce, as well as the power to 
fix the rate for the transportation of persons and property, does not directly and 
immediately affect interstate commerce. No combination, as it would seem, 
could more immediately affect it. 

Again it is urged, tentatively, that if the existing combination, which the 
government seeks to have dissoived, is held-to be one in violation of the Anti- 
Trust act and unlawful, then the act unduly restricts the right of the individual 
to make contracts, buy and sell property, and is invalid for that reason. With 
reference to this contention, it might be suggested (as it has been by the gov- 
ernment) that as the situs of the stock which the Securities Company has bought 
is in the States of Wisconsin and Minnesota, which respectively chartered the 
Northern Pacific and the Great Northern Companies and the stock owes its be- 
ing to the laws of those States, and as each State has forbidden the construction 
of competing and parallel lines of railroad therein, and has likewise prohibited 
any consolidation of the “‘ stock and franchises’’ of such roads, the contention 
last mentioned is entitled to little consideration in the case at bar. But, waiving 
and ignoring this suggestion, the argument advanced in behalf of the defend- 
ants is met and answered, so far as this court is concerned, by the decision in 
Addiston Pine and Steel Company v. United States,5 where it is said inter alia, 
‘‘under this grant of power to Congress (the power to regulate commerce be- 
tween the several States and with foreign nations), that body, in our judgment, 


1 175 U. S. 211, 238, 240, 243. 4 Hopkins v. United States and 
2 United States v. E. C. Knight Anderson v. United States. 

Company. 5 175 U. S. 228, 229. 
3175 U. S. 2. 
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may enact such legislation as declares void and prohibits the performance of any 
contract between individuals or corporations where the natural and direct effect 
of such a contract will be, when carried out, to directly and not as a mere inci- 


dent to other and innocent purposes, regulate to any substantial extent. inter- 
state commerce. * * * ” 


It was next argued that if it should be held that the combination 
under consideration was in violation of the Federal statute, then the 
statute itself was unconstitutional, as being an undue restriction upon 
the right of the individual to make contracts, to buy and sell property, 
etc. ‘This question has been already decided by the Supreme Court 
of the United States,! so that it was not necessary for the court to do 


anything more in disposing of it than to quote from the language of 
that decision. 


Three other contentions were put forward and are thus stated by 
the court : — 


Learned counsel for the defendants further contend as follows: That the 
Anti-Trust iaw was not intended to include or prohibit combinations looking to 
the virtual consolidation of parallel and competing lines of railroad, although 
such a combination operates to stifle competition; that no relief can be granted 
to the government in this instance, because the combination or conspiracy of 
which it complains has accomplished its purpose, to wit, the organization of 
the Securities Company and the lodgment of the majority of the stock of the 
two railroad companies in its hands before the bill was filed; and, finally, that 
the combination proved was one “‘ formed in aid of commerce and not to restrain 
it;’? in other words, it was one formed to enlarge the volume of interstate 
traffic and thus benefit the public. 


The court disposed of the first two of these contentions in the fol- 
lowing paragraph 


The court cannot assent to either of these propositions. The first, we think, 
is clearly untenable, for the reasons already stated and fully disclosed in the 
decisions heretofore cited. Concerning the second contention, we observe 
that it would be a novel, not to say absurd, interpretation of the Anti-Trust 
act to hold that, after an unlawful combination is formed and has acquired the 
power which it had no right to acquire, namely, to restrain commerce by 
suppressing competition, and is proceeding to use it and execute the purpose 
for which the combination was formed, it must be left in possession of the 
power it has acquired with full freedom to exercise it. Obviously the act, 
when fairly interpreted, will bear no such construction. Congress aimed’ to 
destroy the power to place any direct restraint on interstate trade or commerce, 
when by any combination or conspiracy, formed by either natural or artificial 


1 Addiston Pipe &c. Co. v. United States, 175 U. S. 228, 229. 
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persons, such a power had been acquired; and the government may intervene 
and demand relief as well after the combination is fully organized, as while it 
is in process of formation. In this instance, as we have already said, the 
Securities Company made itself a party to a combination in restraint. of inter- 
state commerce, that antedated its organization as soon as it came into exist- 
ence, doing so, of course, under the direction of the very individuals who 
promoted it. 


The third of these objections, — a favorite one on the part of mo- 
nopolists, — that a scheme which results in suppressing competition is 
better for the people than competition itself, might have been disposed 
of with the statement that the question thus presented was one of econ- 
omy and public policy, for the sole determination of Congress.' The 
court handled it in the following paragraph : — 


Relative to the third contention, which has been pressed with great zeal and 
ability, this may be said: It may be that such a virtual consolidation as parallel 
and competing lines of railroads as has been effected, taking a broad view of 
the situation, is beneficial to the public rather than harmful. It may be that the 
motives which inspired the combination by which this end was accomplished 
were wholly laudable and unselfish; that the combination was formed by the 
individual defendants to protect great interests which had been committed to 
their charge; or that the combination was the initial and necessary step in the 
accomplishment of great designs, which, if carried out as they were conceived, 
would prove to be of inestimable value to the communities which those roads 
serve and to the country at large. 

We shall neither affirm nor deny either of these propositions, because they 
present issues which we are not called upon to determine, and some of them 
involve questions which are not within the province of any court to decide, 
involving as they do questions of public policy which Congress must determine. 
It is our duty to ascertain whether the proof discloses a combination in direct 
restraint of interstate commerce, that is to say, a combination whereby the 
power has been acquired to suppress competition between two or more compet- 
ing and parallel lines of railroad engaged in interstate commerce. If it does 
disclose such a combination, and we have little hesitation in answering this 
question in the affirmative, then the Anti-Trust act, as it has been heretofore 
interpreted by the court of last resort, has been vioiated, and the government 
is entitled to a decree. 


On a subsequent application the court modified its decree so as to 
permit the Northern Securities Company to pay an accruing dividend 


1 That this merger was beneficialto ‘watered’? to the extent of nearly 
the people of the Northwestern States doubling their original volume, on 
will conclusively appear from the fact which watered stock the producers 
that, in issuing the new shares the of the Northwest were expected to 
shares of the old companies were’ earn dividends. 
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on its shares, but subject to the condition that an appeal to the 
Supreme Court of the United States should be taken and speeded. 
After going over this opinion, — and indeed without going over it, — it 
is difficult to understand how eminent counsel could have advised that 
such a combination would withstand the Federal statute. It is difficult 
to understand how counsel could have advised their clients to invest in 
the securities of the Northern Securities Company. It is, however, to 
be said that our hindsights are generally more accurate than our fore- 
sights, and that lawyers who have spent considerable portions of their 
lives in organizing so-called trusts, devised to monopolize industries 
and suppress competition, and who have witnessed the general success 
of those trusts, have fallen into the habit of doing their thinking on 
that side of the questions involved, with a fatal inveteracy. The truth 
seems to have been, until Attorney-General Knox woke up the crowned 
monopolists and ‘‘ shook them from their slumbers on the throne,’’ that 
the Sherman Anti-Trust law had come to be regarded as a dead letter. 
The statute had received an almost deadly wound at the hands of the 
Supreme Court of the United States in the Sugar Trust case, where 
the court, stumbling upon the weak proposition that a combination 
to monopolize the manufacturing of an article of commerce was— 
not a combination in restraint of commerce, manufacturing not being 
commerce, but only a preparation for commerce,—held that the 
statute did not apply to that gigantic interstate monopoly 
known as the Sugar Trust, which had absorbed and monopolized the 
whole trade in sugar, with the exception of about two per cent of it. 
Down to the end of the year 1901 only twenty-three suits had been 
brought by the Government under that statute. The efforts of the 
Government were in a large measure paralyzed by the decision in the 
Sugar Trust case, and confidence in the disposition of the Supreme 
Court to enforce the statute was largely impaired. Of these twenty- 
three suits the Government had lost eleven, had accomplished nothing 
in two, and had won in ten, four of which were against labor unions 
and strikers. Since the year 1901 three other suits have been brought 
under the statute, that against the Beef Trust, which resulted in an 
injunction granted by Mr. U.S. Circuit Judge Grosscup at Chicago ; 
that against the Federal Salt Company resulting in an injunction granted 
by Mr. U. S. Circuit Judge Morrow at San Francisco; and that 
against the Northern Securities Company just decided. In view of 
these facts, there is small wonder that the lawyers who advised that 
this gigantic combination could be safely undertaken had come to 
regard the Sherman-Anti Trust law as substantially a dead letter, and 
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had proceeded with the feeling that the administration would do 
nothing to enforce it in this particular case. 

It should be said in conclusion, that Attorney General Knox and 
Assistant Attorney General Beck have won plaudits, not only from their 
professional brethren but from the general public, for the skill and energy 
with which this case has been organized and prosecuted. The judges 
who concurred in rendering this decision are also entitled to the public 
thanks, if, indeed, judges can be said to be entitled to thanks for 
doing their simple and obvious duty. To bestow upon them special 
thanks for their conclusions would be somewhat like thanking a jury 
for bringing in a verdict of guilty after the prisoner had pleaded guilty. 
They are, however, entitled to thanks for the great patience with which 
they have heard the arguments in this case. Their work in the case 
has satisfied the public demand for judicial patience and fairness; and 
the opinion of the court does additional credit to a judge, all of whose 
opinions are creditable. 

Since this opinion was rendered, the hair-brained proposition has 
been renewed that the Sherman Anti-Trust act was not intended 
to apply to railroads at all, but.only to industrial trusts. There 
is nothing either in the language of the act or in the historical cir- 
cumstances surrounding its passage which will justify putting such 
a narrow construction upon it. Its language is broad enough to in- 
clude an attempt to monopolize interstate transportation as well as any 
other species of monopoly of interstate or foreign commerce. Besides, 
it appears from a specch in support of the bill by Senator Sherman, 
who was its author, that it was intended to include railway transporta- 
tion. He said: — 


If the combination affects interstate transportation, or is aided in any way by 
a transportation company, it falls clearly within the power of Congress, and 
the remedy should be aimed at the corporations embraced in it, and should be 
swift and sure. 


InsuncT1Ion AGarInst PeRsvaDING RaILway To 
DissotutTion oF InJuNcTION BY JupGE Apams.—JIn the case of the 
Wabash Railway Company against the Officers of the Brotherhood of 
Railway Trainmen and of the Brotherhood of Locomotive Firemen, 
referred to in our last issue, a motion was made to dissolve the injunc- 
tion which had been granted by Judge Adams. It was argued before 


1 37 Am. Law Rev. 285. 
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the learned Judge by able counsel on both sides, notably by those able 
lawyers, Col. Wells H. Blodgett for the plaintiff, and Frederick N. 
Judson, Esq., for the defendant. After full deliberation, the learned 
Judge vacated the injunction and filed an opinion which will form an 
important contribution to the legal literature on the subject of injunc- 
tions against strikes. We have not space enough in this issue to re- 
view this opinion, or to do more than to reiterate the general commend- 
ation of it which has been expressed by the bar and by the conserva- 
tive press of the country. The learned Judge was right in granting . 
an injunction in the first instance, in a case where a threat to tie up 
a great railway system had been made, and where the public rights 
and interests, no less than private rights and interests, were so 
deeply involved. The granting of the injunction under the circum- 
stances was expedient and proper for -the purpose of gaining time for 
all parties, those threatening the strike, the counsel in the case, and 
the court itself, for deliberation, study and reflection. He was 
equally right in dissolving #, when, after a full hearing of the case 
upon affidavits, upon argument on both sides, and upon attentive study, 
he became convinced that an injunetion against the threatened strike 
should not be sustained in accordance with the precedents, some of ° 
which were binding upon him as superior authority. In considering 
the question on the motion to dissolve, his judgment was not forestalled 


by the action which he had taken, but he remained in a receptive frame 
of mind. His attitude was judicially correct throughout, and it was 
applauded by the most judicious of the lay newspapers, notably in a 
well written editorial in the New York Times. The contending parties 
then entered into negotiations with a view to a settlement; a settlement 
was finally reached; the impending public calamity was averted, and 
the work of the great railway system went on. 


CorPoRATE Powers: REASONABLE REGULATIONS — MONOPOLY OF 
TrapinG Priviteces.— The New York Court of Appeals has reversed 
the decision of the Appellate Division of the Supreme Court for the 
Fourth Judicial Department in the case of the Thousand Island Park 
Association v. Tucker.1 The question involved was that of the plain- 
tiff’s right to prevent lessees and occupants of cottages on Wellesley 
Island, in the St. Lawrence River, from obtaining their supplies from 
others than the plaintiff or from the persons to whom it had granted 


1173 N. Y. 203; s. c. 65 N. E. Rep. 975; rev’g s.c. 59 App. Div. (N. Y.) 627. 
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the exclusive privilege of dealing in such supplies. The claim of the 
plaintiff is based upon two grounds: first, a provision in its charter 
which authorizes it to purchase and deal in such provisions and other 
commodities as are necessary and proper for the supplying of cottagers 
and visitors, and to make and establish regulations therefor; second, 
the covenants or conditions of the leases granted by it to the various 
holders of cottage plots which were granted and accepted subject to 
the rules and regulations which the plaintiff might from time to time 
adopt and promulgate for the government of the summer resort located 
on Wellesley Island. The defendant, a farmer in Jefferson County, 
supplied the cottagers and summer visitors with poultry, vegetables 
and other farm products. The method by which he conducted his 
business was by means of orders on postal cards sent to him, in com- 
pliance with which he delivered the goods so ordered to his customers 
on their respective premises. The relief asked was that the defendant 
be enjoined from trafficking, selling or delivering vegetables, meats, 
fruits and other merchandise on the grounds of the plaintiff without its 
permission. The trial court held that the plaintiff possessed the ex- 
clusive right or privilege of dealing in merchandise within the limits of 
that part of the island which the plaintiff had laid out into parks, 
squares, streets and building plots, and this view was upheld by the 
Appellate Division. As to the rights and privileges conferred upon 


the plaintiff by its charter the Court of Appeals rules adversely as 
follows : — 


This act does not purport to give the plaintiff any exclusive privilege of 
trading, or to forbid others from so doing. It authorizes the plaintiff to pur- 
chase and deal in provisions and other commodities for supplying lot lessees 
and visitors, and to maintain stores and shops for that purpose. Thus far it 
merely grants the plaintiff additional corporate powers, a grant which was 
necessary, for by the statute under which it was originally incorporated the 
plaintiff would have no right to carry on any business of the kind. It then 
empowers the plaintiff to authorize others to engage in such pursuit on the park 
and “to make and establish regulations therefor.’’ I asume that by this statute 
there was given to the plaintiff the same power to regulate trade inthe park that 
is generally granted to municipal corporations to regulate trade within their 
limits. More than this the Legislature did notgrant. The power to regulate a 
useful trade does not authorize its prohibition or the creation of a monopoly. 


The action was not brought on any claim that the defendant had 
violated a police regulation for the maintenance of order or the pre- 
vention of annoyances or objectionable callings, such ss peddling, 
huckstering, hawking and trafficking in articles of merchandise upon the 
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streets, docks or public places; neither of carrying on nor attempting 
to carry on business which would tend to interfere with the comfort of 
the residents and disturb the quiet and good order of the settlement. 
The acts of the defendant did not in any way affect the order or quiet 
of the community, as he took his goods only to those who had previ- 
ously ordered them, and it does not appear that he solicited additional 
orders or attempted to extend his trade or business among the cottagers 
and summer residents. It was conceded, however, that the business 
as conducted by the defendant interfered with the pecuniary value of 
the leaseholds already granted by the plaintiff to persons who believed 
they were entitled to exclusive rights of furnishing vegetables and sup- 
plies to the residents and cottagers. As to this second claim made by 
the plaintiff the court says: — 


Limitations or restrictions on the use of property are in no ways akin to 
restrictions or limitations on the right to purchase supplies whereon to exist. 
The fact that a restriction on one subject was imposed by the lease gave no in- 
timation that subsequently there might be imposed restrictions on the other sub- 
ject. It is said that liberty of purchase is still permitted to the tenants and 
cottagers if they personally bring in the goods purchased. But this is no lib- 
erty at all. The tenant ordering goods might be sick or infirm and unable to 
leave his residence. If it be asserted that he might authorize another to bring 
in the goods for him, that concession would dispose of the present case, for the 
defendant acted in pursuance of instructions given by the tenants. If itisa 
violation of the plaintiff’s rights for the defendant to furnish vegetables to the 
cottagers on orders from them, it would equally violate those rights for a grocer 
in Syracuse or Utica to deliver to a cottager a barrel of sugar or a barrel of 
flour. No such restriction is reasonable. 


‘PRINCIPAL AND AGENT: WARRANTY OF AUTHORITY OF AGENT. — 
In its ‘* Noteworthy Decisions of the Judicial Year,’’ The Law Times 
(London) gives the following : — 


Oliver v. Bank of England ! is a most important decision within the category 
of those affecting the relationship of PrRrncrPaL AND AGENT, and is of special 
importance to persons having to deal with transfers of public funds by means 
of powers of attorney. There a stockbroker in the ordinary course of his busi- 
ness received instructions to transfer certain consols standing in the names of 
A. and B., the latter a solicitor. The necessary power of attorney was be- 
lieved by the broker to be signed by both A. and B., and was also duly signed 
as usual by the broker. The bank allowed the latter to act on the power. 


1 86 L. T. Rep. 248; (1902) 1 Ch.610. 
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Subsequently it transpired that A. knew nothing about the matter, and that B. 
had forged his signature. The bank was compelled to refund A. and now 
sought indemnity from the broker. It was held that, despite his innocence of 
anything being wrong, the broker was to be deemed to have warranted his 
authority, and was liable to indemnify the bank. 


Taxation: FrancuisEs — ASssEssMENT BY StaTE Boarp. — 
The New York Court of Appeals has affirmed the constitutionality of 
the Ford Franchise Tax Law.' This statute authorizes the assessment 
and taxation of special franchises.? The opinion is written by Judge 
Vann, with whom all the other judges concur. The court says :— 


The general franchise of a corporation is its right to live and do business 
by the exercise of the corporate powers granted by the State. The general 
franchise of a street railroad company, for instance, is the special privilege con- 
ferred by the State upon a certain number of persons known as the corporators 
to become a street railroad corporation and to construct and operate a street 
railroad upon certain conditions. Such a franchise, however, gives the corpora- 
tion no right to do anything in the public highways without special authority 
from the State or some municipal officer or body acting under its authority. 
When a right of way over a public street is granted to such a corporation, with 
leave to construct and operate a street railroad thereon, the privilege is known 
asa special franchise, or the right to do something in the public highway 
wuich, except for the grant, would be a trespass. 


The Franchise Tax Law of New York and the decision of the Court 
of Appeals sustaining it show the irony of fate which sometimes follows 
the unguarded remarks of counsel in their zeal to protect their clients. 
Prior to the passage of this statute, only the corporeal and tangible 
property of the corporations affected by it was subject to taxation. 
It is reported that attorneys for street railroad, gas and lighting com- 
panies formerly contended for reductions of local assessments on the 
ground that the principal assets of their clients consisted in the mere 
right to use the streets and other public places in cities for the trans- 
action of their business, and that this right was intangible property 
and not subject to taxation. 

In many cities it is the custom to collect revenue from special fran- 
chises in the form of an occupation tax. In the city of Baltimore the trol- 
ley lines pay a tax based on the number of poles set in the streets, each 
pole being painly designated by a number. The New York Franchise 


1 People ex rel. Metropoliton St. (Decided Apr. 29, 1903); revn’g. s. c. 
R. Co. v. State Board of Tax Comr’s 79 App. Div. (N. Y.) 184. 
2 Chap. 712 Laws (N. Y.) 1899. 
VOL. XXXVII. 30 
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Tax Law does not fix a basis for the valuation of the property assessed, 
and the amendments provide that the assessments shall be laid by the 
State tax board. It was therefore attacked on the ground that the tax- 
ation of special franchises tends to impair the obligation of contracts 
under which the grants were made, and because the power of fixing the 
valuations was vested in a body other than the local board of assessors. 
In the proceedings begun by the taxed corporations contesting the con- 
stitutionality of the law, Judge Earn, the Referee appointed by Mr. 
Justice Herrick at Albany, found the law constitutional, and so reported 
to the court. Justice Herrick approved the finding pro forma, and 
passed it up to the Appellate Division, which, in an elaborate opinion 
written by Chief Justice Cuaries E. Parker, decided that the provi- 
sion of the law which gave to the State Board of Tax Commissioners the 
power to fix the valuation of special franchises was in violation of the 
Constitution, thereby reversing Judge Earle. The Court of Appeals 
now reverses the Appellate Division, and sustains the law throughout. 


Corrorations: LiaBitity oF Parp FRom- 
Capita —Svir sy StocKHOLDERS. — The Court of Errors and Appeals 
of New Jersey has decided in the recent case of Appleton v. American 
Malting Company, that Section 30 of the Corporations Act of that State 
is not penal in its character and that its provisions may be enforced by 
equitable procedure.’ Certain stockholders of the defendant corporation 
filed their bill to compel the directors of the company to pay back into 
the treasury of the company certain dividends paid out by them from 
the capital stock of the corporation. Section 30 of the New Jersey 
Corporations Act provides : — 


That no corporation shall make dividends out of capital, and, in case of 
violation thereof, the directors under whose administration it happened shall be 
liable, “‘ at any time within six years after paying such dividend, to the corpo- 
ration and to its creditors, in the event of its dissolution or its insolvency,’’ to 
the full amount of the dividend, recovery may be had of them.? 


The bill was filed by the complainants, not as creditors nor in the 
assertion of any individual right, but on behalf of the company. Each 
of the defendants demurred to the bill. The Vice-Chancellor who 
heard the case sustained the demurrers and dismissed complainants’ bill. 
From that decree an appeal was taken. The opinion of the Court of 


1 54 Atl. Rep. 454. 2 P. L. (N. J.) 1896, c. 185, pp. 281, 291. 
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Errors and Appeals is by Mr. Chief Justice Gummerr. It was 
strongly contended by the defendants that the remedy provided by this 
statute was solely for the benefit of creditors; and that its provisions 
could only be invoked in case of the insolvency of the corporation. On 
this point the Court says : — 


For the full protection of the company the liability of the directors must be 
absolute. No liability on the part of the directors is required for the full pro- 
tection of creditors, except in case of the insolvency of the corporation, or pose 
sibly in the event of its voluntary liquidation. The* words of the statute give 
this full measure of protection. For disobedience of its mandate “ the direct- 
ors shall be jointly and severally liable to the corporation, and to its creditors 
in the event of its dissolution or insolvency; ’”’ to the corporation in any event, 
to the creditors in the event expressed in the statute. In our judgment, the 
Legislature intended by this provision to afford the full measure of protec- 
tion which the words provide. 


It was further argued by the demurrants, that the statute so con- 
strued, is grossly unjust and inequitable, in that it requires the direct- 
ors to pay into the treasury of the corporation, for the benefit of the 
stockholders, the amount so paid out as dividends, although the stock- 
holders have themselves previously received the portion of the capital 


stockwhich has been withdrawn for the purpose of paying such divi- 
dends ;, that before repayment by the directors, the stockholders should 
refund ‘the dividends so received. This argument, as the court shows, 
assumes that there will be no transfer of the stock of the company dur- 
ing the period of the liability of the directors. In answer to this the 
court: says :-— 


To say that a person who has been unwittingly induced to exhaust his prin- 
cipal by the mistaken or fraudulent representation of those to whom he has 
intrusted it that what has been paid to him is income suffers no injury, is ab- 
surd. To refuse him redress except upon condition that he return the moneys 
which he has expended in the belief that his capital was intact, notwithstand- 
ing that by such expenditure he is rendered penniless, is to put a premium 
upon fraud in corporation management. 


CorPoRATIONS: INSOLVENCY FOR THE PuRPOsE OF BANKRUPTCY PrRo- 
CEEDINGS. — In the case to be cited as Re Seltner Brewing Company, 
Mr. District Judge Adams, sitting in the District Court of the United 
States for the Southern District of New York, decides that a corporation 


? 117 Fed. Rep. 799. 


| 


468 37 AMERICAN LAW REVIEW. 


which in fact has sufficient property to pay its debts does not become 
insolvent, within the meaning of the Bankruptcy Act of 1898; nor 
does it commit an act of bankruptcy by submitting to the appoint- 


ment of a receiver by a State court. The learned Judge cites the 
cases in the margin.’ 


SpreciFIc PERFORMANCE: VENDOR AND PuRCHASER — SALE OF Lanp 
at AUCTION — KNOCKING OFF THE LAND TO A Dear BippeEr. — In re- 
viewing ‘‘ noteworthy decisions ’’ of the judicial year, the Law Times 
(London) thus draws attention to a curious case: — 


In Van Praggh v. Everidge,? we find a warning to persons who suffer from deaf- 
ness, and who, notwithstanding this defect, attend auction sales. The defend- 
ant here made bids at a sale, mistaking a lot at Hampstead for one at Ashstead, 
which he was desirous to acquire. On learning his mistake he refused to sign 
the contract, and the auctioneer, before leaving the rostrum, purporting to act 
as his agent, signed it for him. There were one or two errors of dates and 
names in the contract so signed. The plaintiff as owner of the property in dis- 
pute, sought specific performance which the defendant opposed by the plea 
of mistake. Mr. Justice Kekewich held that from the moment of the hammer . 
falling there was a contract, and the learned judge dismissed as opposed to 
principle the defense as to the errors or that the auctioneer could not sign the 
contract. As regards letting off the defendant with damages, the learned judge, 
after stating at considerable length the difficulty of the choice, eventually de- 
termined that there must be judgment for specific performance. 


Status or THE Missourr — There has never been any 
doubt of the status of the man who was foolish enough to meddle with 
the business end of a Missouri mule; but now the status of the mule 
himself has been fixed by a decision of the Missouri Court of Appeals, 
in the case of Borden v. Falk Construction Co. The defendant was 
engaged in the business of laying street railway tracks in Kansas City, 
Missouri. The plaintiff was employed by the company, and in the 
course of his duties went under a heavy wheeled machine, used in the 
construction work, to hook a chain. A span of mules was hitched to 
the machine, and while the plaintiff was beneath it the driver of the 


1 In re Baker-Ricketson Co.(D.C.), Fed. 981; Davis v. Stevens (D. C.), 
97 Fed. 489; Vaccaro v. Bank, 43C. 104 Fed. 236; In re Harper & Bros. 
C. A. 279; 103 Fed. 436; In re Em- (D. C.), 100 Fed. 266. 
pire Metallic Bedstead Co. (D. C.), 95 2 (1902) 2 Ch. 266. 

Fed. 957; Id., 39 C. C. A. 372; 98 , 
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mules left them, by express direction of the company’s superintendent, 
and went to assist the plaintiff. Thereupon the mules started, and one 
of the wheels of the machine ran over the plaintiff’s foot and crushed 
it. He sued for damages and obtained judgment. The judgment is 
affirmed by the Court of Appeals. The Court says: — 


The muie is a domestic animal whose treacherous and vicious nature is so 
generally known that even courts may ‘take notice of it. The company cannot 
be heard to claim that it did not know of the treacherous and unreliable quali- 
ties of this animal. It seems to us that the defendant was guilty of the gross- 
est negligence in ordering the teamster to assist Borden. Any man of ordinary 
prudence, under such circumstances, would have not only placed himself in 
front of the mules, but he would with his hands have firmly grappled and held 
the bridle bits of each of them. 


TO PERVERT THE CoURSsE OF JUsTICE — Con- 
SPIRACY IN 80 Doine. — We take from the Law Times (London) the 
following note of a recent decision on this question : — 


As trial by newspaper is becoming a far too frequent phenomenon of journal- 
istic activity and as the practice certainly tends to mislead the minds of those 
who may be called upon to act on juries, itis useful to remind ourselves of the 
result of Rex v. Tibbits and Windust,! a case of some aggravation. Here a 
reporter had sent to a newspaper items of information concerning the character 
and conduct of certain persons under trial. The allegations may or may not 
have been accurate, but, at all events, they related to matters many of which 
would have been inadmissible in evidence. The Court for Crown Cases Re- 
served held that the publication of the information justified a conviction on an 
indictment charging the editor and reporter with an unlawful attempt to pervert 
the course of justice and with conspiracy in so doing. 


InsuNcTION: WaGeErinc News not Prorectep sy InsuncTions — 
‘¢ BucKET-sHops ’’ NOT PROTECTED IN Equity. —In the case of Board 
of Trade v. Commission Company, decided by the Circuit Court at 
St. Louis,? Mr. United States District Judge Apams refuses to grant 
an injunction to restrain a commission company from receiving or 
using certain market quotations claimed to be the property of the com- 
plainant, on the ground that the ‘‘ continuous quotations ’’ for which 
protection is sought, result largely from wagering on the future price 


1 85 L. T. Rep. 521; (1902) 1 K. B. 77. 2 35 Chicago Legal News, page 306. 
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of grain and hog products by members of the Board of Trade, operat- 
ing in the pits on the floor of the exchanges. The following extract 
from the opinion of Judge Adams shows the grounds of his decision :— 


After careful consideration of the proof, it is found that the ‘‘ continuous 
quotations ”’ in question result largely from wagering on the future price of 
grain and hog products by the members of the Board of Trade, operating in 
the ‘‘ pits’’ on the floor of the exchange. 

I am satisfied by the proof that a very large per cent of the so-called sales 
for future delivery which furnish the basis of the quotations in question, are 
mere gambling transactions involving no purpose on the part of the seller to 
deliver and no purpose on the part of the buyer to receive the subject of sale; 
but rather involving the mere purpose of settling, at or before the date of 
assumed delivery, the difference between the alleged contract price and market 
price. 

It makes little difference that the rules of the exchange subject to which all 
transactions are required to be made, provide that no fictitious sales shall be 
made and that all transactions must amount to “ a bona jide purchase and sale 
of property for actual delivery.”’ 

Courts of equity look beyond the forms of things, and will not permit suitors 
to screen themselves behind the form and semblance of the transaction and 
escape a consideration of its essential quality. The proof shows that largely 
over ninety per cent of all the transactions in the “ pits,’? which alone deter-- 
mine the ‘‘continuous quotations,’? which are sent out over the country, are 
ip fact, closed out by a settlement of differences, and that actual deliveries of 
the article bought or sold are rarely ever made. This practice relates to the 
transaction in the ‘‘ pits ’’ on the floor of the exchange, where trades for al- 
leged future delivery are made, and has no relevancy to the cash or real trans- 
actions in wheat and provisions for consumption or export, which are conducted 
in another part of the exchange. 

The fact just alluded to, that deliveries are rarely if ever actually made in 
cases of sales in the “ pits’’ for future delivery, and the great weight of evi- 
dence bearing on the issue, leads me irresistibly to the conclusion that no deliv- 
eries in such cases are intended or contemplated by either party. 

It is a time-honored maxim of the law that every person must be held to have 
intended the reasonable and usual consequences of his acts. 

The property, therefore, which the complainant asks this court to protect by 
its injunctive process, is the right to monopolize the speedy dissemination of 
information instructing the public what wagers are being made on the future 
price of grain and other commodities by the members of Chicago Board of 
Trade. 

Information of the prices made in other parts of the exchange on grain and 
other provisions for actual consumption or export or even for the purposes 
of holding for speculative profit in cases where the grain or other provisions 
are delivered in fact, or are intended to be delivered, might and undoubtedly 
would be very valuable to the public, and such information would promote 
legitimate trade and commerce; but the other kind of information conveying 
intelligence as to the wagers that are made in the “ pits,” in my opinion has 
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no legitimate tendency to promote the commerce of the country, but on the 
contrary tends only to excite the gambling propensities of the public. 

Such is not a species of property which appeals to a court of conscience for 
protection. The bills in both these cases must be dismissed. 


InDICTMENT FOR TO AnimaLts: Kitirnc Cuickens —Evi- 
pence. — Mr. Chief Justice Clark, of the Supreme Court of North 
Carolina, says that an indictment charging cruelty to animals is sus- 
tained by the uncontroverted proof of impaling a chicken on a sharp 
stick, and beating a hen to death.' The following statement of fact 
recited in the opinion written by the learned justice, in the case of 
State v. Neal, is an example of judicial effervescence which shows that 
the citizens of the gallant old North State may still repose supreme 
confidence in their judiciary, albeit it unbends and relaxes once in a 
while : — 


This is an indictment for cruelty to animals, to wit: Sundry Stanley County 
chickens, ‘‘ tame, villactic fowls,’’ as Milton styles them in stately phrase. 
The prosecutor and defendants live very near to each other and their chickens 
were exceedingly sociable, visiting each other constantly. But after the de- 
fendants had sown their peas they had no peace, for the prosecutor’s chickens 
became lively factors in disturbing both. The young defendant, Oscar, as 


impetuous as his great namesake, the son of Ossian, pursued one of the prose- 
cutor’s chickens clear across the lot of another neighbor, one Mrs. Freeman, 
and, intimidating it into seeking safety in a brush pile, pulled it out ignomini- 
ously by the leg, and putting his foot on his victim’s head, by muscular effort, 
pulled its head off. Then, in triumph, he carried the headless, lifeless body 
and threw it down in the prosecutor’s yard in the presence of his wife, also 
letting drop some opprobrious words at the same time. The prosecutor was 
absent. Another chicken Oscar also chased into a brush pile, and, sharpening a 
stick, jabbed it at said chicken and through him, so that he then and there died, 
and Oscar, carrying the chicken impaled on his spear, threw it over into the 
prosecutor’s yard. He knocked over another and, impaling it in the same 
style, also threw its lifeless remains over into the prosecutor’s yard, as the 
Consul Nero caused the head of Asdrubal to be thrown into Hannibal’s camp. 
On yet another occasion Oscar did beat a hen that had young chickens, which, 
with maternal solicitude, she was caring for, so that she died, and the young 
ones, lacking her care, also likewise perished. The aforesaid Oscar, on other 
divers and sundry times and occasions, was seen “ running and chunking” the 
prosecutor’s chickens. The other defendant, Oscar’s father, proposed to the 
prosecutor “ to strike a dead line, and each one kill everything that crossed the 
line.”’ The offer seemed too unrestricted and the cautious prosecutor, whose 
thoughts were “ bent on peace,’’ as much as his chickens were on peas, firmly 


1 120 N. C. Rep., pp. 613, 616. 
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declined the dead line proposition. But Oscar’s father said he “ guessed he 
would do that way.’? As the evidence limits his proceedings to this declara- 
tion of war, without any overt act, a nol. pros. was entered as to him, and 
Oscar was left alone to bear the brunt. ‘‘ Having,’ in the language of Tacitus, 
“made a solitude and called it peace,’? he naturally protested against being 
now charged with the odium and burden of war, which his Honor has assessed 
at a fine of $1 and costs. 


Deeps OF GRANT: EFFECT OF VARIATION BETWEEN DESCRIPTION OF 
BounDARIES AND PLAN REFERRED TO IN THE DescRIPTION. —In the 
ease of Horne v. Struben,' determined before the Judicial Committee 


of the Privy Council, the syllabus in The Law Times reports is as 
follows : — 


Where a grant of land specifies definite boundaries, ‘as will further 
appear by’’ a plan, if the plan contradicts the unambiguous text of the grant it 
must give way to it. Therefore, where a grant of a farm described it as 
“extending west to the seashore * * * and north to the S. river as will 
further appear by the diagram made by the surveyor,” and the diagram (or 
plan) showed arbitrary lines drawn some distance within high water mark on 
the west, and some distance to the south of the river on the north as the ~ 
boundaries of the farm: Held (affirming the judgment of the court below), that 
the true boundaries were high water mark on the west, and the river bank on 
the north, as stated in the text of the grant. 


CuatteL Morteaces: ReGistRaTion — Notice — CHANGE IN Conor. 
The Supreme Court of North Carolina, speaking through Mr. Chief 
Justice Clark, has decided in the recent case of Turpin v. Cunningham 
that the maxim ‘‘ once a mortgage, always a mortgage,’’ applies to 
natural modifications and veterinary productions in live stock : 2 — 


The mortgagee had done all that the law required him to do, when the horse 
was specifically described in the mortgage, and that instrument was duly re- 
recorded. There being no doubt as to the identity of the horse, the mortgagee 
does not lose his right to subject the horse to payment of the lien, because of 
the change in appearance, due, probably, to old age. A mortgage on pigs, 
calves, or other young animals, is not vitiated by their growing up into boars, 
sows, bulls and cows, and the like. Nor would a mortgage upon boars and 
bulls be disturbed by turning them into barrows and oxen, which would be a 
more substantial alteration than the change of color. The horse may shed his 
color, but a mortgage is not so easily shedded. It usually sticks closer than the 
skin. In adjudging that the mortgagee could recover the horse, or his value, if 
not produced, to be applied to the mortgage debt, there was no error. 


1 87 Law Times Rep. 1. 


1 127 N. C. Rep. 508. 


NOTES ON RECENT DECISIONS. 473 


TRIAL: ALLOWING THE PLAINTIFF IN AN ACTION FOR PERSONAL In- 
JURIES TO MAKE EXPERIMENTS IN THE PRESENCE OF THE JURY TO SHOW 
THE ExTENT OF HIS INJuRIES.— The doctrine that it is competent for 
the judge presiding at a trial of an action for damages for personal 
injuries, to permit the plaintiff to make experiments in the nature of 
physical tests in the presence of the jury to show the extent of his 
injuries, received such a peculiar illustration in the case of Clark v. 
Brooklyn Heights R. Co.,' that we subjoin the entire portion of 
the opinion of the court, written by Mr. Justice WiLLtarp Bartietr 
relating to the point, as follows: — 


For the purpose of showing the extent of the plaintiff’s injuries, he was per- 
mitted by the trial court in the presence of the jury to attempt to drink a glass 
of water and to attempt to write his name. The record indicates that in at- 
tempting to write the hand of the plaintiff was unsteady. As to his ability to 
drink the record states: ‘‘ The witness is handed a glass of water, which he 
takes with both hands. Hespills the water and his hands tremble; then he 
uses a handkerchief in the same way.’’ 

It is contended in behalf of the plaintiff that it was error for the learned 
judge who presided at the trial to permit these physical demonstrations of the 
alleged inability of the plaintiff caused by the accident. We are referred to no 
direct authority on this question in any appellate court of this State; but I am 
inclined to think that such evidence was admissible within the fair discretion of 
the trial court. The injured person could certainly be allowed to testify that 
since the injury he had not been able to write without experiencing a tremor of 
the hand, or to drink a glass of water without similar inconvenience. I am 
am unable to perceive any good reason why he may not be allowed to illustrate 
the extent of this incapacity, as well as to state it in words. Deception, of 
course, is possible in such an illustration, but it is equally possible in the oral 
statement. In either case the jury are to judge of the credibility of the witness. 

In Winner v. Lathrop,’ the plaintiff bared her wrist and exhibited it to the 
jury and moved it for the purpose of showing its defects. In holding that the 
defendant should thereafter have been allowed to examine the plaintiff’s wrist 
in the presence of the jury, the General Term clearly assumes that the exhibi- 
tion of the wrist and the limited extent to which the plaintiff claimed to be able 
to move it, were properly permitted. 

In Hatfield v. St. Paul & Duluth R. Co.,° the Supreme Court of Minnesota 
said: — 

“ As the object of all judicial investigation is, if possible, to do exact justice 
and obtain the truth in its entire fullness, we have no doubt of the power of the 
court, in a proper case, to require the party to perform a physical act before 
the jury that will illustrate or demonstrate the extent and character of his 
injuries. This isin accordance with analogous cases in other branches of the 


178 App. Div. (N. Y.) 478; s.c¢. 2 67 Hun, 511. » 
25 Nat. Corp. Rep. 720. $3 33 Minn. 130. 
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law. When a view of real estate will aid the jury in reaching a conclusion it 
is within the discretion of the court to permit it. When an inspection of an 
article of personal property will aid them, it is not infrequent to cause the 
article to be brought into court for the same purpose.”’ 

A distinguished law writer, Seymour D. Thompson, formerly one of the 
judges of the St. Louis Court of Appeals, in his treatise on the Law of Trials, 
lays down what seems to me to be the correct rule on this subject when he says 
that “it has been concluded that the trial court has power, in a proper case, 
and under proper circumstances, to direct the plaintiff to do a physical act in 
the presence of the jury, which will show the character of his injuries.’’! 
Speaking from my own experience as a trial judge at the circuit, I may say 
that it has been a common practice without objection for injured persons to 
be asked to demonstrate by their physical movements the extent to which they 


claimed to have suffered impairment of bodily motion by reason of the injuries 
which they have received. 


PrincipaL AND AGENT: ADVANCE OF Money TO HAviING 
Power or Atrorney— Money ConvertepD By AGENT TO His Own 
Use — Principat Estoprep By Reason or NeGiect or Common Busi- 
NEss Precautions. —The Law Times (London) in its admirable sum- 
mary of ‘‘ noteworthy decisions’’ of the judicial year, produces the 


following : — 


In Jacobs v. Morris,? the Court of Appeal had a case where an agent was 
given a power of attorney authorizing him to make purchases of certain com- 
modities for cash or credit, and to draw bills of exchange and to sign the prin- 
cipal’s name to any checks on his London banking account. Professing to act 
on this power, the agent obtained a loan from a firm having business connec- 
tions with the principal. The lender knew of the power of attorney, but did 
not require to read it, but received without question bills of exchange for the 
sum lent accepted by the agent per proc. the principal. The agent then mis- 
applied the loan for his own use. The principal sought by his action to restrain 
the lenders from dealing with the bills on the ground that the agent had acted 
without authority, whilst the lenders counter-claimed for the sum as money had 
and received. It was held that the power of attorney, on its construction, only 
gave powers to purchase with incidental authority, but conferred no right to 
borrow, and that the lenders were primarily responsible for what had occurred 
by reason of their neglect of common business precautions, and that they were 


therefore estopped by their neglect from claiming the loan as money had and 
received. 


1 1 Thompson on Trials, Sec. 862. 2? 86 L. T. Rep. 275; (1902) 1 Ch. 816. 
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NOTES OF RECENT DECISIONS. 


Nuisance: Untawrut Osstruction or SmpewaLk — CARRIAGE 
Bock Insipe or THE CuRB. — In the case of Wolff v. District of Co- 
lumbia,' it is held by the Supreme Court of the District of Columbia 
that an ordinary carriage block or stepping stone, located just inside 
the curb of the sidewalk in front of a building, is not an unlawful 
obstruction of the sidewalk, within the meaning of Secs. 222, 225-227 
and 229 R. S. D.C.; and the District of Columbia is not liable for 
injuries received by a person in stumbling and falling over the stone. 


Bankeuptcy: Dersts DiscHarGeD —JUDGMENT FOR Tort. — The 
Supreme Court of Kansas decided in a recent case that a judgment 
obtained by a wife against another woman for damages sustained by the 
wife by reason of the alienation of the affections of her husband is not 
released by the discharge of the judgment debtor under proceedings in 
bankruptcy.? The decision is based upon the exception contained in 
Section 17 of the United States Bankruptcy Law which exempts ‘‘ judg- 
ments in actions for frauds or obtaining property by false pretenses or 
false representations, or for willful and malicious injury to the person 
or property of another.’’* Mr. Justice Cunningham, who wrote the 
opinion, says : — 


The matrimonial relation, so far as the wife is concerned, from a pecuniary 
view, is made valuable chiefly because of the provision it makes for her main- 
tenance and the comfort and security afforded her bya home thereby secured, 
and all this based largely, if not wholly, upon the love of her husband. The 
law will be found sadly deficient to compel if love shall no longer prompt. 
While the deprivation of the love of her husband might not fall within the terms 
of the bankruptcy iaw, surely the results of that deprivation do. 


Street Rartway Hours or Emptorment — Constitv- 
TIONAL Law — Construction oF Statcte.— The Supreme Court of 
Rhode Island has recently rendered an opinion to the Governor of that 
State in Re Ten Hour Law for Street Railway Corporations. The 
statute in question forbids an officer of a street railway company to 
exact more than ten hours of labor from conductors, gripmen and 


1 35 Chicago Legal News, page 306. 4 In Re Ten Hour Law for Street 
2 Leicester v. Hoadley (Kan.), 71 Railway Corporations, 54 Atl. Rep. 
Pac. Rep. 318. 600. 

3 U. S. Comp. St. 1901, p. 3428. 
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motormen.' The opinion of the court signed by five justices upholds 
the constitutionality of the act as being within the police power of the 
Legislature which has the right of control in all matters affecting the 
public safety, health and welfare. The main question was whether the 
provisions of the statute make it illegal for a street railway corporation 
to contract with its employés to labor more than ten hours. On this 
point Mr. Justice Blodgett, in a strong dissenting opinion, says : — 


If the hours of labor in any lawful calling may thus be limited to ten in each 
day, beyond the power of either party to increase, if not to diminish them, it 
follows, that they may be limited to eight or to twelve, or to any other number 
of hours in like manner and with like effect; thus substituting for the constitu- 
tional right of individual liberty of contract the transient and fluctuating will of 
a legislative majority, which both plutocrat and demagogue will unceasingly 
strive to control, and against which the individual will be powerless to defend — 
alike helpless, whether the legislative spoliation of the employer, or the indus- 
trial servitude of the employé shall for the hour prevail. 


This rather specious argument is met by the majority opinion in the 
following language : — 


The apparent purpose of the act is not to create a right in favor of the em- ~ 
ployés, which they might waive, so much as to guard the public safety from 
service too prolonged for alertness in the exercise of reasonable care. If this 
be so, the public safety can not be made dependent upon private contracts.” 


1 Chap. 1004, Pub. Laws (R.I.), Court shall give their written opinion 
passed April 4, 1902. upon any question of law whenever — 
2 Sec. 3, Act 10, Const. R. I. pro- requested by the Governor, or by 
vides: The Judges of the Supreme either House of the General Assembly. 
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LAWYERS REPORTS ANNOTATED, BOOK 58.—The Lawyers Reports Annotated, Book 
LVIII. All Current Cases of General Value and Importance, with full Annotation. 
BURDETT A. RICH and HENRY P. FARNHAM, Editors. Rochester, N. Y.: The Lawyers, 
Co-operative Publishing Company. 1903. 


This volume, which is a good sample of the others, opens with an elaborate 
note by C. B. LaBaTT on Statutory Liability of Employers for the Negligence of 
Employés Exercising Superintendence. The article consists of a patient 
examination of the cases taking them one by one and stating what each case 
decides. Statutes affecting this question have been enacted in England, in 
Massachusetts, in New York and in Colorado. 

The next note of importance is by “‘ H. P. F.” and relates to the Rights and 
Duties of Toll Bridge Proprietors. We had supposed that, with the general 
assumption of control over toll roads by the State, or by municipal corpora- 
tions wielding by delegation the power of the State, this subject had become 
unimportant. But it does not seem to be so; for many of the cases cited by 
the learned author are modern. Indeed, on the first page of his note we find a 
citation of the recent case of Southamption v. Jessup.) 

On page 181 and following is published a decision of the Supreme Court of 
Georgia in Singleton v. Benton, holding that an award made upon a voluntary 
submission to arbitration in the State of New York in a controversy between 
a firm of brokers and their customer, growing out of speculation in cotton 
‘*futures,’? could not be enforced in an action in Georgia, by reason of the 
illegality of the transaction on which the award is founded. To this case is 
appended a considerable note by “‘ L. W. D.’’ on the subject of the effect of 
an award upon a claim arising out of an illegal transaction. 

Beginning on page 193 is an elaborate note by ‘‘H. P. F.’’ to the decision 
of the Supreme Court of Missouri in De Lassus v. Faherty,? on the law relating 
to the title shore accretions. 

Again, beginning at page 240 is an elaborate note by “‘H. P. F.”’ on the 
acquisition of water supply by the right of eminent domain. 

The effect of a release of one joint tort-feasor on the liability of the other 
is an ancient but an obscure subject, and is treated in an elaborate note by a 
writer signing his initials “‘M.M. M.,’’ beginning on page 293. 

Nothing could be more practical or useful than a note on the subject of the 
liability of a municipal corporation, or of an abutting land owner for allowing 
water to escape in the winter and freeze upon the sidewalk to the injury of 


1 162 New York, 122; s. c. 56 N. E. Rep. 538. 2 164 Mo. 361. 
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travelers. It is treated in a note of considerable length by “H. P. F.,” 
beginning on page 321. 

The question of the liability for the expense of drainage is prima facie, a 
very practical one, and the long note on the subject, again by “‘H. P. F.” 
demonstrates its utility. 

On page 410, ‘*M. M. M.”’ again comes forward with a very long note on the 
subject of the effect of a judgment against one tort-feasor upon the liability of 
the other. 

The question how far the grant of a mill includes water rights annexed to 
the mill as an appurtenant, is treated in a considerable note by “H. P. F.” 
beginning on page 487. 

We are tempted to inquire concerning these notes, ‘‘What! will the iine 
Stretch to the crack of doom?’’ Qur stenographer is getting restless and look- 
ing at her watch, as she wants to go to the matinee this afternoon. Now we 
come to the most elaborate note of all, by ‘‘ J. B. G.’’ beginning on page 513 and 
ending on page 618, on the subject of the taxation of capital stock of corpo- 
rations in the United States. This note furnishes 4 treatise in itself, on one 
of the most difficult problems with which legislatures and courts have to deal. 

Beginning on page 673 is a. considerable note, again by ‘‘ H. P. F.,’’ on the 
title to islands, 

The learned and diligent ‘‘I. T.” furnishes us with a long and valuable note 
on the subject of the right to reinstate a mortgage which has been released or 
discharged by mistake, beginning on page 788. 

The subject of the original jurisdiction of courts of the last resort in 
mandamus cases is elaborately treated by ‘‘F. H. B.”’ in a note beginning on 
page 833. 

We had supposed that this was the last; but here comes another on page 
931, by “* M. M. M.,’’ on the right of a parent, guardian, or stranger, to re- 
move from the State an infant or a person who is non compos mentis. 

The mere statement of such an elaborate program executed in a single 
volume, which is merely a sample of all the others, carries with it the 
strongest possible recommendation of the work as one of high practical 
utility. The cases seem to be well selected and the notes are the work of 
competent and intelligent men, each of whom has been made responsible for 
his work by having it identified by his initials. As we have said before, we 
could wish that these were full names; and we again submit that it is no more 
than justice to the writers, to the profession, or to the patrons who use the 
work, that it should be so. The only point on which this work seems to be 
subject to serious criticism is the somewhat small type used in it, and especi- 
ally in the notes. But we assume that the capable publishers have canvassed 
this subject, thoroughly balancing utility against beauty, and keeping in 
mind the necessity of giving their patrons the largest possible amount of 
matter in each volume, — giving them the most for their money. 


6 Crc. — Cyclopedia of Law and Procedure. Edited by WILLIAM MACK and HOWARD P. 
NasH. Volume VI. New York: The American Law Book Company. London: But- 
terworth & Co., 12 Bell Yard. 1903. i 


This volume contains the following titles: Builders and Architects, by 
Henry STEPHEN; Building and Loan Societies, by Hon. CHARLES V. BARDEEN, 
a Justice of the Supreme Court of Wisconsin. The space allotted to this im. 
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portant title is but fifty-two pages, and the treatment c2n scarcely be regarded 
as adequate. Then follow the titles of Burglary, by ARTHUR LEE; Canals, by 
Ropert M. Heatu; Cancellation of Instruments, by Joun NORTON PoMEROy, 
2d, well known to the profession as editor of the works of his father and as an 
instructor in law in various colleges. This title seems to be pretty thoroughly 
worked out. The great title of Carriers is by Hon. EMitin McCray, a Justice 
of the Supreme Court of Iowa. It embraces both Carriers of Goods and 
Carriers of Passengers and is comprised in three hundred and twenty-seven 
pages. The ability of this writer will be recognized by the profession. He is 
the author of a work on Criminal Law and editor of one of the editions of the 
Code of Iowa. It may be doubted, however, whether the space assigned to 
him for so great atitle is adequate. Mr. ARCHIBALD C. Boyp, a member of 
the regular editorial staff of the American Law Book Company, writes the 
article on ‘‘ Case, Action On,” and also the article on Cemeteries. Even the 
title Census comes in for a short article, which is written by Frank E. Jen- 
NINGS. The article on Certiorari is by James CLARK, whom we under- 
stand to be also a member of the regular staff of the American Law Book 
Company. Champerty and Maintenance is dealt with by Frank W. Jones and 
J. BRECKINRIDGE ROBERTSON; and Charities by JoHn M. Gou_p, author of 
Gould on Waters and many other things. Chattel Mortgages is edited by Hon. 
LEONARD A. JONES, a judge of the Court of Land Registration of Massachu- 
setts, author of treatises on the law of Mortgages of Personal Property, and of 
many other works on property law. 

We notice all through this volume, as also through its two predecessors, run- 
ning citations in the foot notes tc the Century Digest. In our notice of the 
two preceding volumes we have ventured to criticise these citations. On the 
face of the matter, it would seem that if this work — this Encyclopedia — is 
sufficient of itself, it is not necessary to send the readers to another work of 
a similar character, however meritorious that other work maybe. Unexplained, 
these citations are also an imputation against the authors of the articles in- 
cluded in this work, because they convey the implication that the articles are 
not sufficiently full in the collection of materials. We are informed by those 
in a positionto know, that these citations are put in by the publishers of this 
work, in pursuance of a commercial arrangement of some sort between them 
and the West Publishing Company, who are the publishers of the Century 
Digest. It is said that itis not intended by the publishers of this work, in 
making these cross citations to the other work, to make any confession of the 
inadequacy or insufficiency of treatment of the present work, nor to cast any 
slur upon the authors of the various titles which are contributed to this work; 
but that these citations are put in simply because the publishers of this work 
have entered into a contract with another publisher, which requires them to 
do so. We submit that a publication of this explanation is due to the con- 
tributors to this work. Neither Emlin McClain nor Leonard A. Jones, for 
example, could hardly be expected to cite a digest in their foot notes to a 
textual work written by them; and hence no publisher has the right to write 
in such citations to the foot notes of articles contributed by them, without 
making the proper explanation. 
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FRANK’S BANKRUPT Law, SECOND EDITION. — Annotated Bankrupt Law: The Bankrupt . 
Act of 1898, as Amended by the Act of 1903, together with General Orders in Bankruptcy 
and Forms, with Citation of Authorities Applicable to its Provisions. Compiled, with 
full Index, by NATHAN FRANK, of the St. Louis Bar, Compiler of “ Annotated Bankrupt 
Law of 1867.” Assisted by DavID W. VOYLEsS, of the St. Louis Bar. Indianapolis: 
The Bobbs-Merrill Company. 1903. 


This is the Bankruptcy Act of 1898 with its recent amendments and with the 
General Orders and Forms in Bankruptcy, annotated by references to all the 
decisions applicable to the same. The amendments of 1903 have been inserted 
in their appropriate places so as to present the text of the law as it now stands 
in a symmetrical shape. It has what seems to be a good index. 

The authorjis the compiler of the Bankruptcy Law of 1867, as amended by the 
act of 1874, and the plan pursued in this work follows the plan of that work. 
The author is a lawyer of distinction, has been a member of Congress, isa 
practitioner of large aud long experience in bankruptcy and insolvency litiga- 
tion, and this experience works no doubt to the advantage of the present work. 


COLLIER ON BANKRUPTCY, 49H EDITION. —The Law and Practice in Bankruptcy under 
the National Bankruptcy Act of 1898, as Amended by the Act of February 5, 1903, by 
WILLIAM H. HOTCHKISS, Referee in Bankruptcy at Buffalo, N. Y., and Lecturer on 
the Law of Bankruptcy in the Buffalo Law School. Albany, N. Y.: Matthew Bender. 
1903. 


Mr. Eaton, the author of the third edition, having died, the choice of a suc- 
cessor became necessary, and it fell upon Mr. Hotchkiss. He has presented 
substantially a new work. It contains the late amendments and the General 
Orders in Bankruptcy, established and promulgated by the Supreme Court of 
the United States. He has cut out some of the padding which existed in the 
previous edition, but the book is stilla very large one. He has given a large 
number of useful forms, so that where the Official Forms do not fit the law or 
the General Orders, these new forms, though in no sense official, are offered 
as substitutes. These, it is believed, will greatly enhance the value of the 
work. The writer expresses the opinion in his preface that the bankruptcy 
law has come to stay, but he admits that it would have been repealed but for 
the late amendments; and accordingly he gives credit to WILLIAM A. PRENDER- 
GasT, of New York, Secretary of the National Association of Credit Men, for 
his untiring work in securing the enactment of the late amendments. We 
doubt whether the bankruptcy law has come to stay. It is the fate of such 
legislation that it always gathers round itself an increasing number of 
enemies. Every bankruptcy is attended with a loss to a large number of 
creditors; and, roughly speaking, every such creditor becomes an enemy of 
the system through which he thirks he has suffered the loss. 
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